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ADVERTISE    M    E    N    T. 


IT  is  ufual  to  treat  law,  manners,  and  government,  as  if  they 
had  no  connexion  with  hiftor)^  or  with  ej.ch  other.  La-.v 
and  manners  are  commonly  underftood  to  be  nothing  more  than 
coUedlions  of  oVdinances  and  matters  of  fad  ;  and  government 
is  too  often  a  foundation  for  mere  fpeculation  and  metaphyfical 
refinements.  Yet  law  is  only  a  fcience,  when  obferved  in  its 
fpirit  and  hiftory  ;  government  cannot  be  comprehended  but 
by  attending  to  the  minute  fteps  of  its  rife  and  progreffion  ;  and 
the  fyftems  of  manners,  which  charaderife  man  in  all  the  pe- 
riods of  fociety  which  pafs  from'  rudenefs  to  civility,  cannot  he 
difplayed  without  the  difcrimination  of  thefe  different  fituations. 
It  is  in  the  records  of  hiftory,  in  the  fcene  of"  real  life,  not  in 
the  conceits  and  the  abftradions  of  fancy  and  philofophy,  that 
human  nature  is  to  be  ftudied. 

But,  while  it  is  in  the  hiftorical  manner  that  laws,  cuftoms, 
and  government,  are  to  be  inquired  into,  it  is  obvious,  that 
their  dependence  and  connedion  are  clofe  and  intimate.  They 
all  tend  to  the  fame  point,  and  to  the  illuftration  of  one  another. 
It  is  from  the  confideration  of  them  all,  and  in  their  union, 
that  we  are  to  explain  the  complicated  forms  of  civil  fociety,  and 
the  wifdom  and  accident  which  mingle  in  human  affairs. 
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After  this  method, .Lhave  endeavoured  to  inveftigate  my  fub- 
je£t.  The  topics  I  canvals  in  the  following  flieets,  are  various, 
and  conRitiite  a  difficult  and  important  branch  of  my  underta- 
king. If  I  am  fo  fortunate  as  to  obtain  the  fanftion  of  the  pu- 
blic approbation,  I  fhall  proceed  to  fill  up  the  picture  1  have  be- 
gun, and  confider,  in  future  publications,  civil  jurifdidion,  no- 
bility, conftitutional  law,  and  cultivated  manners. 

The  foundations  of  a  work  like  this  I  have  attempted,  muft  be 
laws  of  barbarous  ages,  antient  records,  and  charters.     Thefe  I 
could  not  incorporate,  with  propriety,  in   my   narrative.     This 
inftrudive,  but  taflelefs  erudition,  did  not  accord  with  the  tenor 
of  a  portion  of  my   performance,  which  I  wiflied  to  addrefs  to 
men  of  elegance,  as  well  as  to  the  learned.     It  confiiled,  howe- 
ver,  with  the   fimpler  and  the  colder  ftyle  of  differtation.     My 
proofs,  accordingly,  appear  by  themfelves  ;  and,  in  confequence 
of  this  arrangement,  I  might  engage  in   incidental   difculfioos  ; 
I  might  catch  many  rays  of  light  that  faintly  glimmer  in  obfcure 
times  ;  and,  I  might  defend  the  novelty  of  my  opinions,  whea 
I  ventured  to  oppofe  eftablilhed  tenets,   and  authors  of   reputa- 
tion. 

Though  I  have  employed  much  thought  and  affiduity  to  give 
a  val'ie  to  thefe  papers,  yet  I  communicate  them  to  the  public 
with  the  grcatcft  diffidence.  My  materials  were  buried  in  the 
midll  of  rubbiih,   were  detached,  and  unequal.     1  had  to  dig 

them 
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them  up  anxlouny,  and  with  patience;  r-^d,  when  difcovered 
and  coUedted,  it  was  ftill  more  difficult  to  digeft  and  to  fafliion 
them.  I  had  to  ftruggle  with  the  darknefs  and  imperfection  of 
time  and  of  harbarity.  And,  from  the  mofl:  able  hiftorians  of 
our  own  and  foreign  nations,  who  might  naturally  be  expelled 
to  be  intelligent  guides  for  the  paths  I  have  chofen,  I  could  de- 
rive no  advantage.  They  generally  prefer  what  is  brilliant  to 
what  is  ufeful  ;  and  they  negledt  all  difquifitions  into  laws  and 
into  manners,  that  they  may  defcribe  and  embellifli  the  politics 
of  princes,  and  the  fortunes  of  nations,  the  Iplendid  qualities 
of  eminent  men,  and  the  luftre  of  heroic  adion. 


Edinburgh,  January 
1778. 
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CHAPTER        I. 

Of  the  Germans  before  they  left  their  WoodSo 

SECTION        I. 

57?^  InJIitutions,  Government,  and  CharaSler  of  the  Germanic  Tribes. 

IT  is  of  little  moment  to  inquire  into  the  origin  of  the  an- 
tient  Germans.  Their  manners  and  government  are  fub- 
jeds  more  interefling,  and  concerning  which  there  arc  memo- 
rials of  great  curiofity  and  importance.  The  pidure  of  thefe 
nations  has  been  drawn  by  Tacitus  ;  and  the  affairs  of  men  ne- 

A  ver 


2  A    VIEW     OF    SOCIETY 

ver  found  an  obferver  more  accurate  and  penetrating.  In  fol- 
lowing fuch  a  guide,  it  is  impoflible  not  to  convey  information; 
and,  on  this  fubjedt,  no  modern  has  a  title  to  fpeculate,  who  has 
not  paid  a  mofl:  minute  attention  to  his  treatife.  Antiquity  has 
not  given  to  the  kingdoms  of  Europe  a  prefent  more  valuable. 

The  leading  circumftance  in  difcriminating  the  manners  of 
barbarous  and  refined  times,  is  the  difference  which  exifts  be- 
tween them  in  the  knowledge  and  the  management  of  proper- 
ty. The  want  of  commerce,  and  the  ignorance  of  money,  per- 
mit the  barbarian  to  exercife  a  generofity  of  conduit,  which  the 
progrefs  of  the  arts  is  to  deftroy.  The  Germans  conceived  not 
that  their  defcendants  were  to  grow  illuftrious  by  acquifitions  of 
land,  and  that  they  were  to  employ  the  metals  as  a  fource  of 
influence.  Land  was  yet  more  connedled  with  the  nation  than 
the  individual.  The  territory  poffeffed  by  tribes  was  confidered 
as  their  property,  and  cultivated  for  their  ufe.  The  produce 
belonged  to  the  public  ;  and  the  magiftrate,  in  his  diftributions 
of  it,  paid  attention  to  the  virtue  and  the  merits  of  the  recei- 
ver (x). 

The  German,  accordingly,  being  unacquainted  with  particu- 
lar profeflions,  and  with  mercenary  purfuits,  was  animated  with 
high  fentiments  of  pride  and  greatnefs.  He  was  guided  by  af- 
fedlion  and  appetite  ;  and,  though  fierce  in  the  field,  and  terri- 
ble to  an  enemy,  was  gentle  in  his  domeftic  capacity,  and  found 
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a  pleafure  in  acls   of  beneficence,  magnanimity,   and    friend- 
lliip. 

A  ftate  of  equality,  in  the  abfence  of  the  diftindions  of  pro- 
perty, charaderifed  the  individuals  of  a  German  tribe,  and  was 
the  fource  of  their  pride,  independence,  and  courage.  Perfonal 
qualities  were  alone  the  foundation  of  pre-eminence.  The  fons 
of  a  chief  were  not  diftinguifhed  from  thofe  of  the  fimple  war- 
riour,  by  any  fuperior  advantages  of  education.  They  lived  a- 
mong  the  fame  cattle,  and  repofed  on  the  fame  ground,  till  the 
promife  of  worth,  the  fymptoms  of  greatnefs,  feparated  the  in- 
genuous from  the  vulgar,  till  valour  claimed  them  (2).  Igno- 
rant of  the  arts  of  peace,  they  purfued,  with  keennefs,  the  occu- 
pations of  war.  Where  communities,  perpetually  inflamed  with 
rivalfhip  and  animofity,  brought  their  difputes  to  the  decifion 
of  battles,  and  were  agitated  with  revenge  and  with  glory,  the 
opportunities  of  diftindion  were  frequent.  The  only  profefhon 
known  to  the  Germans  was  that  of  arms.  The  ambitious  and 
enterprifing  courted  dangers  where  they  might  acquire  renown, 
and  difplay  their  condud  and  their  provvefs.  To  fuch  a  height 
did  the  military  ardour  prevail,  that,  if  a  tribe  happened  at  any 
time  to  languifh  in  eafe,  its  youthful  and  impatient  heroes  fought 
thofe  nations  who  were  then  at  war.  They  difdained  to  remain 
In  inadlion  ;  and  could  not  fo  eafily  be  perfuaded  to  till  the 
earth,  and  to  wait  its  returns,  as  to  challenge  an  enemy,  and  to 
hazard  their  lives.     They  thought  it  mean   and  ignoble  to  ac- 

A  2  quire 


4 


A    VIEW     OF    SOCIETY 


quire  by  their  labour,  what  they  might  purchafe  with  their 
blood  (3). 

The  animated  temperament  they  difplayed  in  war,  was  alfo 
apparent  in  their  private  concerns.  To  the  chafe  they  addidted 
themfelves  with  no  meafure  of  moderation.  And,  in  parties  at 
dice,  they  engaged  in  their  fobereft  and  moft  ferious  hours,  and 
with  fuch  hope  or  temerity,  that  they  rifked  their  liberty  and 
perions  on  the  laft  throw.  The  afFedion  with  which  they  em- 
braced their  friends  was  ardent  and  generous.  To  adopt  the 
refentments,  as  well  as  the  amities  of  their  relations  and  kin- 
dred, was  a  duty  which  they  held  indifpenfible  (4).  In  hol'pi- 
tality  they  indulged  with  the  mofl;  unbounded  freedom.  The 
entertainer,  when  exhaufted,  carried  his  gueft  to  the  houfe  of 
his  next  neighbour.  Invitations  were  not  waited  for  ;  nor  was 
it  of  confequence  to  be  invited.  A  reception,  equally  warm  and 
hearty,  was,  at  all  times,  certain.  On  thefe  occafions,  giving 
way  to  the  movements  of  the  heart,  they  delighted  in  prefents; 
but  they  neither  thought  themfelves  entitled  to  a  return  for  what 
they  gave,  nor  laid  under  an  obligation  by  what  they  recei- 
ved (5).  They  yielded  to  the  impulie  of  pafTion,  and  the  plea- 
fure  they  felt  was  their  recompenfe.  Their  gifts  were  direded 
by  no  view  of  an  immediate  or  diftant  advantage;  their  gene- 
rofity  was  no  traffic  ot  intereft,  and  proceeded  from  no  motive 
of  defign. 

Bur, 


IN        EUROPE.  5 

But,  amidd:  all  this  ardour,  they  were  averfe  from  labour. 
The  women  and  the  infirm  dilcharged  the  offices  of  the  houfe. 
The  warriour  did  not  fubmit  to  any  domedic  occupation.  He 
was  to  bafk  whole  days  by  the  fire  ;  and  a  floth,  joylefs  and 
fupine,  was  to  fijcceed  and  to  relieve  the  brifknefs  and  fatigue 
of  adion  (6).  His  admiration  of  fortitude,  which  was  the 
caufe  of  this  indolence,  and  this  contempt  ot  drudgery,  was  at 
the  fame  tune  to  pruducea  llatelinels  in  his  behaviour.  He  was 
not  to  lofe  his  virtue,  or  to  weaken  the  vigour  ot  his  mind,  in 
the  practice  of  mechanic  or  unworthy  purfuits.  When  he  walk- 
ed, he  feemed  confcious  of  importance  ;  he  caft  his  eyes  to  the 
ground,  and  looked  not  around  him  for  the  objcds  of  a  vain 
and  frivolous  curiofity. 

In  the  diet  of  thefe  nations,  there  was  much  fimplicity ;  it 
confided  of  wild  apples,  new-killed  venifon,  and  curdled  milk. 
They  expelled  hunger  without  oftentation,  or  any  ftudied  pre- 
parations of  food  ;  but,  in  fatisfying  thinl,  they  were  lefs  tem- 
perate. "When  fupplied  to  their  defire  in  intoxicating  liquors, 
they  were  no  lefs  invincible  in  vice  than  in  valour  (7).  Yer,  in 
the  difgraceful  moments  of  debauch,  they  applied  to  public  af- 
fairs, and  debated  concerning  peace  and  war ;  and,  in  the  heat 
of  their  difputation  and  riot,  the  dagger  was  often  to  deform 
with  blood  the  meetings  of  friendfliip  and  of  bufinefs.  In  thefe 
fcafons,  they  imagined  that  their  minds  were  difpofed  to  con- 
ceive honeft  fentiments,  and  to  rife  into  noble  ones.     But,  in 

an 
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aa  after-period,  the  undifTembled  thoughts  of  every  one  were  di- 
ligently canvafl'ed  ;  a  proper  attention  being  paid  to  the  time 
when  they  were  firft  delivered,  and  to  the  purpofe  which  then 
employed  them.  It  was  their  meaning  to  deliberate  when  they 
could  not  deceive,  and  to  form  refolutions  when  they  could  not 
err  (8;. 

They  did  not  live  in  towns,  and  could  not  endure  to  have 
their  houfes  contiguous.  They  built  as  they  found  a  fpot  to 
their  fancy,  as  they  were  attracted  by  a  fountain,  a  plain,  or  a 
grove.  But,  being  unax:quainted  with  a  private  property  in  land, 
they  were  not  ambitious  of  poffeffions.  They  vied  not  in  the 
extent  or  the  fertility  of  their  grounds,  in  the  rearing  of  orch- 
ards, and  in  the  inclofing  of  meadovvs.  Corn  was  the  only  pro- 
duce they  required  from  the  earth  ;  and  they  divided  not  the 
year  into  proper  feafons.  They  underftood,  and  had  names  for 
winter,  fpring,  and  fummer,  but  had  no  idea  of  the  term,  and 
little  knowledge  of  the  fruits  of  autumn  (9). 

In  their  religion  they  were  grofs,  like  almoft  all  nations,  whe- 
ther lavage  or  cultivated.  They  believed  in  a  plurality  of  gods  j 
but  thought  it  derogatory  from  their  majefty  to  fhut  them  up 
within  walls,  or  to  fafhion  them  in  refemblance  to  any  human 
form.  Their  groves  were  appropriated  to  the  ufes  of  devotion  ; 
and,  in  the  awful  refpedl:  infpired  by  filence  in  the  deep  recefles 
cf  their  woods,  they  felt  and  acknowledged,  the  power  of  their 

deities. 
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deities.  To  augury  and  divination  they  were  much  addiiSted  ; 
and  they  were  fond  to  draw  prognoltics  and  intimation  from  the 
running  of  water,  the  flight  of  birds,  and  the  neighing  of  hor- 
fes.  Their  priefts  had  greater  authority  than  their  kings  or 
chieftains ;  for  it  was  not  by  any  principle  of  expediency  or 
reafon  that  their  adions  and  conduct  were  to  be  afcertained  and 
examined.  They  were  governed  by  the  impuHes  and  dilates 
of  their  divinities  ;  and,  being  the  interpreters  of  the  will  and 
intentions  of  thefe,  they  were  able  to  exercife  a  jurifdiition  un- 
controllable and  facred  (lo). 

The  office  of  a  magiftrate  was  known  and  refpeded  among 
thefe  nations.  The  prince,  or  the  chieftain  of  a  diftrid,  with 
the  body  of  his  retainers  or  followers,  conftituted  a  court, 
which  heard  accufations,  and  determined  concerning  crimes. 
Traitors  and  deferters  were  hanged  on  trees.  Cowar- 
dice, and  the  crime  againft  nature,  were  confidered  as  of  equal 
atrocity  ;  and  the  perfons  convided  of  them  were  choked  in 
mire  and  fwamps  by  the  prcflurc  of  hurdles.  A  corporal  pu- 
nifhment,  and  compenfations  in  corn  or  cattle,  were  the  atone- 
ments of  leffer  delinquencies  (if). 

Noble  birth,  but  more  frequently  the  pofleffion  of  fuperior 
qualities,  entitled  to  the  office  and  jurifdidion  of  a  chief:  And 
the  general  of  an  army  was  to  command  lefs  by  authority  than 
from  example.  He  drew  refped  and  obfervation  by  his  adivi- 
ty,  his  addrefs,  and  the  fplendour   of  his  exploits  (12).     Even 

the 
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the  hopes  and  ambition  of  the  fimplewarriour  were  made  to  de- 
pend on  his  perfonal  honour  and  courage.  Yet,  with  all  this 
attention  to  merit,  and  with  all  their  elevation  of  character, 
they  were  prone  to  deceive  and  to  circumvent.  They  accounted 
it  meritorious  to  fteal  upon  their  enemies  in  the  darkefl:  nights ; 
they  blackened  their  ihields,  and  painted  their  bodies,  to  be 
terrible ;  and,  to  give  ground,  but  immediately  to  return  to  the 
charge,  was  a  common  and  an  admired  feat  of  their  prudence. 
Cunning  and  ftratagem  appeared  to  them  to  be  wifdom  ;  and, 
though  remarkable  for  courage,  both  adlive  and  paflive,  they 
expofed  it  to  fufpicion  by  the  arts  which,  in  a  cultivated  age,  arc 
charadteriftic  of  the  pufillanimous  (13). 

It  is  alfo  remarkable,  that,  though  attentive  to  juftice,  with 
a  pundlilious  exa£lnefs,  within  the  bounds  of  their  particular 
nations,  they  defpifed  it  with  regard  to  other  ftates  and  commu- 
nities. Beyond  the  frontier  of  his  tribe,  the  German  was  a 
thief  and  a  robber.  While,  in  the  one  inftance,  his  theft  or  de- 
predation was  a  crime  of  the  deepefl:  dye,  and  punifhed  with 
death,  it  was,  in  the  other,  a  mark  of  valour,  and  an  expref- 
fion  of  virtue.  To  make  incurfions  againfl:  a  neighbouring 
people,  though  at  peace  ;  to  carry  off  their  cattle,  and  to  lay 
wafte  their  territory,  were  actions  of  renown  and  greatnefs. 
They  roufed  the  ambition  of  the  valorous,  and  were  occupa- 
tions in  which  they  acquired  reputation,  and  prepared  them- 
felves  for  fcenes  of  greater  danger  and  glory  (14). 

But, 
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But,  the  circumftance  in  the  cuftoms  of  thefe  nations  the 
moft  valuable,  and  which,  hke  all  their  more  remarkable  fea- 
tures, arofe  from  their  unacquaintance  with  proptfty,  was  the 
pafTion  they  entertained  for  independence  and  liberty.  Every 
perfon  who  was  free,  confidered  himfelf  in  the  light  of  a  legif- 
lator.  The  people  prefcribed  the  regulations  they  were  to  obey. 
They  marched  to  the  national  aflembly  to  judge,  to  reform,  and 
to  punifli ;  and  the  magiftrate  and  the  fovereign,  inftead  of  con- 
trolling their  power,  were  to  reipe£t  and  to  fubmit  to  it.  Stated 
or  regular  terms  were  appointed  for  the  convention  of  their 
public  council ;  and  a  freedom  of  fpeech,  entire  and  unlimited, 
was  permitted.  His  age,  his  eloquence,  his  rank,  and  the  ho- 
nour he  had  acquired  in  war,  were  the  qualities  which  procured 
attention  to  the  fpeaker  ;  and  the  people  were  influenced  by  per- 
fuafion,  not  by  authority.  A  murmur  coarfe,  and  often  rude, 
exprefled  their  difl'ent  :  The  rattling  of  their  armour  was  the 
flattering  mark  of  their  applaufe  (i  5}. 

While  thefe  inftitutions  and  manners  are  exprefllve,  in  gene- 
ral, of  the  German  communities,  there  are  exceptions  which  it 
is  not  my  province  to  explain.  In  the  enumeration  which  is 
made  by  the  Roman  hiftorian  of  tlve  Germanic  tribes,  there  are 
perceivable  unequal  degrees  of  civilization  and  refinement.  The 
Chauci,  for  example,  were  an  improved  and  an  illulkious  nation, 
and  fupported  their  great nefs  by  their  probity.  They  were  lo- 
vers of  peace  and  quiet,  and  contemners  of  avarice  and  ambition* 
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They  provoked  no  wars  ;  engaged  in  no  incurfions  or  robbe- 
ries ;  and,  what  mny  be  conlidered  as  a  certain  proof  of  their 
power  and  valour,  preferved  their  fuperiority,  without  having  re- 
courfe  to  injuries  and  oppreffions.  When  called  upon,  however, 
by  the  exigency  of  theii"  affairs,  they  were  not  flow  to  take  arn>s 
and  to  levy  armies.  They  inhabited  an  extenfive  territory,  were 
rich  in  men  and  in  horfes,  and  in  peace  and  in  war  maintained 
their  reputation.  The  pidlure  of  the  Fenni,  on  the  contrary,  is 
that  of  mere  rudenefs.  They  had  no  arms,  no  horfes,  no  reli- 
o-ion.  To  the  moft  favage  fiercenefs,  they  had  joined  the  mofl 
abjed  poverty.  They  clothed  themfelves  in  the  fkins  of  hearts, 
fed,  at  times,  on  herbage,  and  flept  on  the  earth.  Their  chief 
dependence  was  on  their  arrows ;  and,  having  no  iron,  they 
pointed  them  with  bones.  The  women  accompanied  the  men 
to  the  chafe,  and  demanded  a  fliare  of  the  prey.  A  covering, 
inwrought  with  boughs,  was  all  the  llielter  which  defended  their 
infants  from  the  rigour  of  feafons,  and  the  ferocity  of  animals. 
To  this  miferable  dwelling  their  young  men  returned  ;  and  here 
their  old  men  found  a  refuge.  Thefe  courfes  of  barbaroufnefs, 
this  melancholy  fadnefs,  they  preferred  to  the  fatigue  of  culti- 
vating the  earth,  and  of  building  houfes,  to  the  agitations  of 
hope  and  fear  attendant  on  a  care  of  their  own  fortunes,  and  on 
a  connection  with  thofe  of  others.  Unapprehenfive  of  any  dan- 
ger from  men,  and  awed  by  no  terror  of  the  gods,  they  had 
reached  a  ftate  which  is  nearly  unattainable  to  all  human  endea- 
vours— the  being  entirely  without  a  wifli  (i6). 

The 
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The  majority  of  the  tribes  or  communities  of  Germany  may 
be  faid  to  have  occupied  a  middle  ftate  between  the  cultivation 
of  the  Chauci  and  the  favagenefs  of  the  Fenni.  And  it  is  fuf- 
ficient  to  have  feleded  and  expreffed  the  more  general  and  the 
more  diftinguifhed  particulars  which  regard  their  inftitutions, 
government,  and  charadter.  With  thefe  in  my  view,  I  proceed 
to  defcribe  the  condition  of  their  women  ;  a  fubjedt  which, 
though  little  attended  to  by  the  learned,  may  lead  to  conclufions 
of  intereft  and  curiofity. 
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SECTION        II. 


Jn  Idea  of  the  German  Women. 


X  T  has  been  aflerted,  that  men,  in  favage  and  barbarous  pe- 
■*-  riods,  are  carried  to  the  fex  merely  from  the  incitement  of 
animal  gratification,  and  that  they  feel  not  the  power  of  beauty, 
nor  the  pleafures  which  arife  from  love  ;  and  a  multitude  of 
fads  have  been  produced  from  hiflory  to  confirm  this  theory. 
It  is  concluded,  of  confequence,  that,  in  fuch  times,  women  are 
in  an  abjed  ftate  of  fervility,  from  which  they  advance  not  till 
the  ages  of  property  (i). 

One  would  fancy  it,  notwithftanding,  confiftent  with  reafon, 
to  imagine,  that  the  fexes,  in  every  period  of  fociety,  are  im- 
portant to  each  other  ;  and  that  the  member  of  a  rude  com- 
munity, as  well  as  the  polifhed  citizen,  is  fufceptible  oftendernefs 
and  fentiment.  He  is  a  ftranger,  indeed,  to  the  metaphyfic  of 
love,  and  to  the  fopperies  of  gallantry  ;  but  his  heart  cannot 
be  infenfibie  to  female  attradions.  He  cannot  but  be  drawn  by- 
beauty  ; 
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beauty  ;  he  mufl:  know  a  preference  in  the  obje£ts  of  his  affec- 
tion ;  and  he  muft  feel  and  experience,  in  a  certain  degree,  at 
leaft,  that  bewitching  intercourfe,  and  thofe  delightful  agitations, 
which  conftitute  the  greateft  charm  of  cultivated  life. 

This  opinion,  I  conceive,  is  ftrongly  confirmed  by  the  hiftory 
of  the  Germanic  ftates.  Their  general  charader,  with  particular 
and  obvious  fadls,  illuHrate  the  importance  and  the  conlidera- 
tion  in  which  they  held  their  women. 

Even  in  the  age  of  Caefar,  the  German  tribes  had  conceived 
and  acknowledged  the  idea  and  exiftence  of  a  public  intereft, 
and,  in  general,  had  fubmitted  to  a  mode  of  government  in 
which  the  chiefs  and  the  people  had  their  departments  as  well 
as  the  prince.  They  are  defcribed  In  a  fimllar,  but  a  more  culti- 
vated fituation,  by  Tacitus  ;  and  the  fpirit  of  liberty  and  inde- 
pendence which  animated  their  adlions,  was  to  produce  that  li- 
mited and  legal  adminiftration  which  ftlU  gives  diftlndion  and 
dignity  to  the  kingdoms  cf  Europe.  Among  fuch  nations,  ac- 
cordingly, the  women  were  neceffarily  free,  and  fenfible  only  of 
the  reftraints  which  arife  from  manners. 

The  ftate  of  foclety,  which  precedes  the  knowledge  of  an  ex- 
tenfive  property  and  the  meanneffes  which  flow  from  refinement 
and  commerce,  is  in  a  high  degree  propitious  to  women.  To 
treat  them  with  cruelty  does  not  confift  with  the  elevation  of  fen- 

timent 
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timent  which  then  prevails.  Among  the  people,  of  whom  I 
fpeak,  even  the  flave  was  expofed  to  no  ftudied  infult  or  oppref- 
fion  (2).  Of  the  women,  the  warriour  and  the  citizen  confidered 
himfelf  as  the  friend  and  the  protestor;  and  their  weaknefs  on- 
ly ferved  to  render  the  attachment  to  them  the  more  lafting  and 
tender. 

While  courage  and  ftrength  and  feats  of  prowefs  gave  glory 
to  the  men,  the  women  were  judged  of  by  a  different  ftandard. 
They  were  ftudious  to  recommend  themfelves  by  the  perform- 
ance of  domeftic  duties.  They  attended  to  the  cares  of  the  fa- 
mily and  the  houfe  ;  and  the  mother  found  a  long  and  a  ferioua 
occupation  in  the  rearing  of  her  children,  who  were  not  allowed 
to  approach  the  father  in  public  till  a  certain  age  (3).  To  her 
daughters  (he  endeavoured  to  give  the  accomplifliments  which 
might  win  to  them  the  chiefs  who  were  moft  celebrated  and 
powerful.  To  her  fons  fhe  recited  the  exploits  of  their  anceftors, 
and  formed  them  to  valour. 

Nor  are  thefc  the  only  fources  of  the  refped  which  was  paid 
to  them.  It  has  been  often  remarked,  that,  in  every  period  of 
fociety,  the  women  are  more  difpofed  to  rapture  and  devotion 
than  the  men,  and  that  their  curiofity  to  i>ry  into  futurity  is  more 
extravagant.  The  fuperflitious  weaknefTes,  however,  of  the  lex, 
•which,  in  refined  times,  area  fubjedtof  ridicule,  lead  to  reverence 
and  attention  in  a  rude  age.     The  Germanic  armies  ieldom  took 

the 
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the  field  without  forcereflcs ;  and  thefe  had  an  important  fliarc 
in  direding  their  operations  (4).  In  private  and  civil  affairs,  their 
authority  was  not  lefs  decifive.  On  the  foundation  of  the  won- 
der and  aftonifliment  excited  by  the  knowledge  arrogated  by  the 
women,  by  the  fklil  they  dlfplayed  in  divination,  and,  above  all, 
by  the  ceremony  and  the  cruelty  of  the  rites  they  pradtifed,  a 
folid  and  permanent  influence  was  eflablifhed  (5).  It  was 
thought,  that  they  had  fomething  divine  in  their  nature ;  and 
the  names  of  many  of  them,  who  were  worfhipped  as  divinities, 
have  come  down  in  hiftory(6). 

To  attend  to  the  qualities  of  plants,  and  to  the  curing  of 
wounds,  was  another  branch  of  their  occupation  (7) ;  and,  in 
times  of  war  and  depredation,  it  is  difficult  to  conceive  a  cir- 
cumftance  which  could  recommend  them  more.  Nor  were  they 
inattentive  to  adorn  their  perfons.  The  linen,  which  made 
the  principal  article  of  their  drefs,  was  of  their  own  manufac- 
ture; and  they  had  a  pride  in  intermixing  it  with  purple  (8). 
They  went  frequently  into  the  bath ;  their  hair  flowed  in  ring- 
lets; a  part  of  their  charms  was  induftrioufly  dlfplayed;  and, 
in  evidence  of  their  beauty,  there  may  be  brought  the  teftimo- 
ny  of  the  hiftorian,  and  the  fong  of  the  poet  (9). 

In  the  more  ferlous  and  important  wars  in  which  thefe  na- 
tions engaged,  the  chiefs  and  warnours  fcem  conftantly  to  have 
carried  their  wives  and  female  relations  along  with  them  as  an 
incitement  to  their  valour,     Thefe  obje^s  of  their  afl'eaion  they 

placed 
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placed  at  a  fmall  diftance  from  the  field  of  battle  :  And  the 
mofl  terrible  calamity  which  could  befal  them,  was  their  capti- 
vity. By  their  importunity  and  wailing,  it  is  recorded,  that 
armies,  in  the  moment  of  fubmiflion,  have  been  recovered ;  and 
the  ftlpulations  of  ftates  were  never  fo  certainly  fecured  as  when 
fome  virgins  of  rank  were  delivered  among  the  hoftages  (lo). 
In  the  blood  of  their  women,  it  was  conceived  there  was  a 
charm  and  a  virtue  ;  and  hence  it  proceeded,  that,  to  their  uncles 
by  the  mother  and  to  their  fathers,  children  were  the  objeds  of 
an  equal  affedion  and  tendernefs  (i  i). 

But,  what  evinces  their  confideration  beyond  the  poffibility  of 
a  doubt,  is  the  attention  they  beftowed  on  bufinefs  and  affairs. 
They  felt,  as  well  as  the  noble  and  the  warriour,  the  cares  of  the 
community.  They  watched  over  its  intereft,  confidered  its  con- 
neilion  with  other  flates,  and  thought  of  improving  its  policy, 
and  extending  its  dominion.  They  went  to  the  public  councils 
or  afTemblies  of  their  nations,  heard  the  debates  of  the  flatefmen, 
and  were  called  upon  to  deliver  their  fentiments.  And,  what 
is  worthy  of  particular  notice,  this  confequence  in  adlive  fcenes 
tliey  tranfmitted  to  their  pofterity  (12). 

Such,  in  general,  was  the  condition  of  women  among  our 
anceftors,  while  they  were  yet  in  their  woods ;  and  fuch,  I 
Ihould  think,  is  in  a  great  meafure  their  ftate  in  every  country 
of  the  globe  in  an  age  of  fociety  and  manners,  which  knows  not 
the  cares,  the  corruptions,. and  the  diftin<ittons  of  property  ( r  3). 

SEC- 
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SECTION        IIL 


Of  Marriage  and  Modejly. 


IT  is  not  to  be  denied,  that,  before  the  idea  of  a  public  is  ac- 
knowledged, and  before  men  have  fubmitted  to  the  falutary 
reftraint  of  law,  the  diforders  of  promifcuous  love  difturb  and 
disfigure  fociety  (i).  Yet,  even  in  thefe  wild  and  informal  times, 
there  exift  parties,  who,  clinging  together  from  choice  and  ap- 
petite, experience  the  happinefs  of  reciprocal  attentions  and 
kindneffes;  who,  in  the  care  of  their  offspring,  find  an  anxious 
and  interefting  employment,  and  a  powerful  fource  of  attach- 
ment ;  who,  moved  by  love,  by  friendfliip,  by  parental  affliction 
and  habitude,  never  think  of  difcontinuing  their  commerce; 
and  who,  in  fine,  look  forward  with  forrow  to  the  fatal  moment 
when  death  is  to  feparate  them. 

This  cohabitation  or  alliance,  attracting  attention  by  its  decen- 
cy, its  pleafures,  and  its  advantages,  would  grow  into  a  cuftom  or 
a  fafhion.    For,  what  men  approve,  they  will  imitate.    To  this 
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ufe^  therefore,  It  feems  not  unreafonable  to  refer  the  inftitutioii 
of  marriage ;  and  thus,  before  it  is  known  as  a  poUtical  confider- 
ation,  it,  in  fome  meafure,  fubfifts  in  nature.  As  men  increafe 
in  their  numbers,  they  perceive  the  neceflity  of  attending  to  an 
union,  which  is  no  lefs  important  to  fociety  than  to  the  indivi- 
dual, which  has  in  view  the  fupport  of  the  one,  and  the  felicity 
of  the  other.  A  ceremonial  is  invented  which  gives  it  authority 
and  duration.  The  ftate  takes  a  (hare  in  the  cares  of  the  lover, 
and  prefcribes  the  forms  that  are  to  bind  him  to  his  miftrefs.  Na- 
ture, while  flie  fits  the  fexes  for  each  other,  leaves  it  to  polity  or 
law  to  regulate  the  mode  of  their  connedion. 

The  race  of  men  who  antiently  inhabited  Germany,  are  re- 
prefented,  as  was  formerly  obferved,  in  the  condition  of  nations ; 
and  a  legiflature,  compofed  of  the  prince,  the  nobles,  and  the 
people,  directed  their  operations.  This  afl'embly,  which  gave  a 
fandion  to  military  expeditions,  and  adjurted  alliances  and  trea- 
ties, managed  alfo  the  objects  of  internal  concern.  It  extended 
its  jurifdidion  over  the  women  as  well  as  over  the  other  parts  of 
the  community,  and  afcertained  the  ceremonial  of  marriage. 

When  the  individual  was  called  from  the  houfe  of  his  father, 
and  inverted  with  arms ;  when  he  was  advanced  from  being  a 
part  of  a  private  family  to  be  a  member  of  the  republic,  he  had 
the  capacity  of  entering  into  contrads,  and  of  fingling  out  the 
objed  of  his  afFedions.     The   parties  who   had  agreed  to  unite 

their 
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their  interefts,  having-  obtained  the  approbation  of  thein  parents 
and  relations,  made  an  interchange  of  gifts  in  their  prcfence. 
The  lover  gave  his  miftrefs  a  pair  of  oxen,  a  bridled  hoife,  a 
fliield,  afword,  and  a  javelin;  and  flie,  in  her  turn,  prefented  him 
with  fome  arms.  It  was  thus  they  exprefled  their  attachment 
to  each  other,  and  their  willingnefs  to  dilcharge  mutually  the 
duties  of  the  married  ftate.  This  was  their  ftrongeft  tie  ;  thefe 
were  their  myfterious  rites,  thefe  their  conjugal  deities  (2). 

.  Nor,  let  it  be  fancied  that,  in  this  ceremonial,  there  was  any 
thing  humiliating  to  the  woman.  It  fuited  exadly  the  condi- 
tion of  a  rude  fociety,  and  muft  not  be  judged  of  by  the  ideas  of 
a  refined  age.  The  prefents,  indeed,  were  expreflive  of  labour 
and  activity ;  but  labour  and  adlivity  were  then  no  marks  of 
reproach  ;  and,  in  fa£t,  the  joined  oxen,  the  prepared  horfe,  the 
prefented  arms,  inftead  of  indicating  the  inferiority  of  the  bride, 
denoted  flrongly  her  equality  with  her  hufband.  They  admo- 
niflied  her,  that  fhe  was  to  be  the  partner  and  the  companion  of 
his  toils  and  his  cares,  and  that,  in  peace  and  in  war,  fhe  was  to 
fuftain  the  fame  fatigues,  and  to  bear  a  part  in  the  fame  enter- 
prifes  (3). 

The  fidelity  of  the  married  women  among  thefe  nations,  and 
the  conftancy  and  tendernefs  of  their  attachment,  exprefs  alfo 
their  equality  with  the  men  and  their  importance  (4).  A  ftrict 
obfervance  of  the  marriage-bed  was  required  of  them.     The 
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crime  of  adultery  was  rare  ;  and,  in  the  feverlty  of  its  punlfh- 
ment,  the  refpedl  is  to  be  traced  which  was  paid  to  modefty.  It 
was  immediate,  and  infli£ted  by  the  hufband.  He  defpoiled  the 
culprit  of  her  hair  and  garments,  expelled  her  from  his  houfe 
before  her  aflembled  relations,  and  whipped  her  through  the 
whole  village  (5).  Of  the  young  women,  the  moft  powerful  re- 
commendation was  the  referve  and  coynefs  of  their  demeanour. 
A  violation  of  modefty  was  never  pardoned.  Nor  youth,  nor 
beauty,  could  procure  a  hufband.  Vice  was  not  here  fported 
with ;  and,  to  corrupt  and  to  be  corrupted,  were  not  termed  the 
fafhion  of  times  (6). 

In  the  firaplicity  of  their  manners,  they  found  a  prefervatloa 
againft  vice  more  efFedlual  than  the  laws  of  cultivated  ftates. 
The  gallantries  of  the  young  men  began  late  ;  their  youth  was, 
therefore,  inexhaufted.  Thofe  of  the  young  women  were  not 
earlier.  They  mingled,  when  they  were  equal  in  age,  in  pro- 
cerity,  and  flrength,  and  had  a  progeny  who  exprefled  their 
vigour.  Difgrace  attended  on  celibacy ;  and  the  old  were  ho- 
noured in  proportion  to  the  number  and  the  merits  of  their  de- 
fcendants.  A  dread  of  pain  and  the  care  of  beauty  checked  not 
generation  (7).  The  mother  fuckled  her  own  children  (8) ;  and, 
in  difcharging  this  taflc,  anticipated  the  greatnefs  and  the  felici- 
ty fhe  was  to  acquire  and  to  experience  from  their  virtues,  and 
in  their  gratitude  (9). 
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It  was  thus  the  chaftity  of  the  women  was  guarded  :  It  was 
thus  their  importance  was  confirmed.  No  allurements  of  pu- 
blic {hows  and  entertainments  relaxed  their  virtue,  and  infinua- 
ted  into  them  the  love  of  pleafure;  no  incitements  of  luxury  in- 
flamed their  defires  and  expofed  them  to  corruption ;  and  what 
the  Romans  feem  to  have  confidered  as  particularly  fatal,  no  ac- 
quirements of  knowledge  and  of  letters  difcovered  to  them  the 
arts  which  minifter  to  love  (lo). 

In  fome  of  their  ftates  or  communities,  the  refpedl  of  modefty 
was  fo  great,  that  it  was  not  lawful  but  to  virgins  to  marry  ; 
who,  without  the  hope  or  wifh  of  fecond  nuptials,  received  one 
hufband,  as  they  had  done  one  body  and  one  life,  and  had  no 
thoughts  or  defires  beyond  him.  It  was  their  ambition  and 
pride,  if  they  furvived  the  obje£ts  of  their  affeition,  to  preferve, 
unfuUied,  the  honours  of  widowhood  ;  and,  when  the  barbari- 
ans had  made  fettlements  in  the  provinces  of  Rome,  when  their 
manners  had  refined,  and  the  fex  were,  in  fome  meafure,  eman- 
cipated from  this  reftraint,  the  fpirit  of  the  ufage  continued  to 
operate.  It  augmented,  as  to  the  widow,  the  matrimonial  fym- 
bols  ;  a  larger  dower  than  ufual  was  neceffary  to  overcome  her 
reluctance  to  a  fecond  bed  ( 1 1 ) ;  and,  while  it  eacouraged  the 
king  or  the  magiftrate  to  exadl  a  greater  fuie  from  her  on  her 
marriage  (i2j,  it  entitled  her  to  a  higher  compcniation  for  in- 
juries (13). 

Araidfti 
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Amidft  the  modefty  of  fuch  ufages  and  manners,  we  mud 
not  look  for  polygamy.  It  was  unknown  to  thefe  nations  ; 
though,  it  is  to  be  allowed,  that  a  few  of  the  chiefs  or  more  re- 
nowned princes  were  furrounded  with  a  number  of  wives  (14). 
This,  however,  was  a  matter  of  grandeur,  not  of  appetite  ;  and 
its  fource  is  to  be  found  in  maxims  of  policy,  in  the  ambition  of 
individuals,  and  in  that  of  ftates.  A  prince,  to  fupport  or  ex- 
tend his  greatnefs,  connected  himfelf  with  different  families  ; 
and  the  deliberations  of  his  tribe  not  unfrequently  pointed  out 
to  him  the  alliances  he  fliould  court  (15). 

To  the  degrees  of  confanguinity  and  blood,  concerning  which 
nature  has  didated  fo  little,  and  polity  fo  much,  it  is  not  to  be 
conceived  that  they  paid  a  fcrupulous  attention  in  their  mar- 
riages (16).  It  is  a  fubje£t  on  which  no  infant-communities  are 
exadt.  They  attended  to  it  when,  having  fallied  from  their 
woods,  they  grew  refined  by  time,  obfervation,  and  experience. 


CH  AP^ 


CHAPTER         II. 

The  political  Eftablifhments  of  the  Barbarians  after 
they  had  made  Conqueils. 

SECTION        I. 


The  Barbaric  Conquefls.  The  Origin  of  the  Domains  of  the 
Prince,  and  of  AHodiality.  The  Lands  of  the  Fife.  The  Foun- 
dations of  the  Feudal  AJfociation,  the  Rife  of  the  Feudal  Grmty 
and  the  Genius  of  the  Feudal  Syflem. 


'T"^  H  E  Romans,  corrupted  and  fervile  in  every  quarter  of  the 
•*•  empire,  were  unable  to  oppofe  the  valour  and  the  activity 
of  the  Germanic  tribes.  And,  the  manners  of  the  conquerors 
and  the  conquered  being  eflentially  different,  and  even  contra- 
didory,  the  revolution  produced  in  the  condition  of  Europe  was 
total  and  decifive  (i).  It  is  thence  chiefly,  by  an  attention  to  the 
way  of  thinking  which  prevailed  in  their  original  feats,  that  the 
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ftate  is  to  be  Inveftigated  which  the  barbarians  exhibited  on  their 
conqaefts  ;  and  that  the  origin  and  the  nature  of  thofe  inflitu- 
tions  are  to  be  difcovered,  which,  overturning  in  every  country 
they  invaded,  the  antient  forms  of  legiQation  and  government, 
arofc  on  their  ruins.  In  the  mafterly  treatife,  accordingly,  in 
which  Tacitus  paints,  with  his  inimitable  pencil,  the  manners 
of  thefe  nations,  I  muft  look  for  the  foundations  of  this  ftate, 
and  thefe  inftitutions. 

*  The  members  of  a  German  nation,'  fays  this  accompliflied 
hiftorian,  '  cultivate,  by  turns,  for  its  ufe,  an  extent  of  land  cor- 

*  refponding  to  their  number,  which  is  then  parcelled  out  to  in- 
'  dividuals  in  proportion  to  their  dignity  :  Thefe  divifions  are 
'  the  more  eafily  afcertained,  as  the  plains  of  Germany  are  exten- 

*  five ;    and,  though  they  annually  occupy    a    new  piece  of 

*  ground,  they  are  not  exhaufted  in  territory  (2).' 

This  paffage  abounds  in  inflrudlon,  the  moft  important.  It 
informs  us,  that  the  German  had  no  private  property  in  land, 
and  that  it  was  his  tribe  which  allowed  him  annually  for  his 
fupport  a  proportion  of  territory  ;  that  the  property  of  the  land 
was  inverted  in  the  tribe,  and  that  the  lands  dealt  out  to  indivi- 
duals returned  to  the  public,  after  they  had  reaped  the  fruits 
of  them  ;  that,  to  be  entitled  to  a  partition  of  land  from  his  na- 
tion, was  the  diftindion  of  a  citizen  ;  and  that,  in  confequence 
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of  this  partition,  he  became  bound  to  attend  to  Its  defence,  and 
to  its  glory. 

With  thefe  ideas,  and  with  this  pradice,  the  Germans  made 
conqucfts.  In  conformity,  therefore,  with  their  antient  man- 
ners, when  a  fettlement  was  made  in  a  province  of  the  empire, 
the  property  of  the  land  belonged  to  the  vidlorious  nation,  and 
the  brave  laid  claim  to  their  pofTeflions.  A  tra£t  of  ground  was 
marked  out  for  the  fovereign  ;  and,  to  the  inferior  orders  of  men, 
divifions  correfponding  to  their  importance  were  allotted. 

But  while,  in  their  original  feats,  fuch  partitions  were  annual, 
It  was  expedient  that  they  fliould  now  be  invefled  in  the  poffef- 
for.  A  more  enlarged  idea  of  property  had  been  gradually  un- 
folding itfelf  (3) ;  and,  though  it  was  convenient  to,  and  fuited 
the  views  of  a  narrow  community,  to  take  back  its  land,  the 
meafure  was  not  practicable  in  an  extenfive  fociety.  Nations 
were  no  longer  to  fhift  their  habitations.  The  boundaries  of 
particular  ftates  were  to  be  refpeded.  The  tribe  ceafingto  wan- 
der, the  individual  was  alfo  to  be  ftatlonary.  The  lot  or  parti- 
tion now  received  by  him,  was  to  continue  in  his  pofiefllon, 
and  to  be  an  objed  of  his  induftry.  He  was  to  take  root,  if  I 
may  fpeak  fo,  in  a  particular  fpot.  He  was  to  bellow  on  it  his 
affedion  ;  it  was  to  feed  and  to  enrich  him  with  its  produce. 
His  family  were  to  feel  an  intereft  in  his  eftate  ;  his  fons  were 
to  fucceed  to  him.     Heirs  were  to  fail  in  the  blood  of  the  pro-' 
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prietor.  It  affeded  him,  that  the  crown  or  a  ftranger  fhould 
poflefs  the  fubjed  of  his  toils  and  attentions.  The  powers  of 
fale  and  donation  came  to  be  underftood.  The  right  of  holding 
a  landed  territory  with  no  limitation,  and  of  difpofing  of  it  at 
pleafure,  was  known  and  prevailed. 

The  advantages  of  property  open  themfelves  with  time.  They 
were  not  obferved  by  the  German  in  his  woods.  But,  when  he 
was  no  longer  the  member  of  a  narrow  community,  and  felt  his 
unimportance  in  the  cxtenfive  kingdoms  which  arofe  on  his  con- 
quefts,  when  other  profeflions  were  to  be  exercifed  befide  that  of 
the  warriour,  his  attention  turned  from  the  public  to  himfelf. 
Ideas  of  intereft  prefled  in  upon  him  on  every  fide.  He  was 
no  longer  to  ad;  chiefly  from  appetite  and  paflion.  He  was  to 
Jock  forward  to  diftant  profpefls.  He  was  to  bufy  himfelf  for 
advantages  which  were  to  arrive  flowly,  and  which  were  often 
to  elude  his  diligence.  He  had  palfed  from  the  empire  of  man- 
ners to  that  of  laws.  Riches  had  become  a  fource  of  diftindion  j 
and  his  mind  was  to  be  torn  with  cares,  anxiety,  and  oftenta-^ 
tion. 

When  we  mount  up  to  the  origin  of  cufloms,  we  are  to  be 
ftruck  with  their  fimpliclty.  The  lot  or  partition  to  the  (ove- 
reign  was  to  conftitute  his  domains.  It  was  to  fupport  his 
fplendnur,  to  detray  the  expences  of  government,  and  to  main- 
tain his  houfchold.     The  lot  or  partition  to  the  individual  was 
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to  give  rife  to  allodiaUty.  It  was  the  land  which  was/r^i?,  which 
was  named /)ro/)r/V/y,  in  contradiftin£lionto  tenure  [^);  and,  being 
flill  the  mark  of  a  citizen,  it  fubje£ted  him,  as  In  Germany,  to 
the  general  obligation  of  taking  arms  in  defence  of  the  commu- 
nity (s)-         _  - 

But  the  domains  of  the  fovereign,  and  the  lands  of  lot  or  par- 
tition to  the  people,  could  not  exhauft  all  the  territory  of  a  con- 
queft.  They  were  principal  and  natural  objects  of  attention. 
Yet,  after  their  appointment,  there  were  much  extenfive  proper- 
ty, and  many  fair  poffeffions.  The  antient  maxims  of  the  peo- 
ple did  not  allow  them  to  feize  thefe  by  a  precarious  occupation. 
Men,  who  had  connected  the  property  of  land  with  the  tribe, 
and  not  with  the  individual,  could  not  conceive  any  title  in  con- 
fequence  of  which  they  might  arrogate  poffeffions  to  humour 
their  fancy,  or  to  flatter  their  pride.  Their  antient  notions  con- 
tinued their  operation :  The  community  was  concerned  with 
what  no  man  could  claim.  The  lands,  accordingly,  which  were 
affigned  neither  to  the  fovereign  nor  to  the  people,  which  form- 
ed not  the  domains  of  the  former,  nor  the  partitions  of  the  lat- 
ter, were  the  lands  of  the  rtate  or  the  Fisc.  And,  under  this 
appellation,  in  fa6t,  they  are  known  in  the  codes  of  the  bar- 
barians (6). 

Of  the  territories  of  this  kind,  the  king,  as  reprefentlng  the 
ftate,  was  to  take  the  diredion ;   and,  in  the  grants  and  difpofal 
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of  them,  the  barbarians  were  alfo  to  be  affifted   by  the  ufages  to 
which  they  had  been  accuftomed  in  their  woods. 

A  German  ftate  comprehended  a  fovereign,  who  aded  for  the 
intereft  of  the  community,  chieftains,  who  governed  in  diffe- 
rent diftrids,  and  the  mafs  of  the  people.  The  fovereign  and 
the  chiefs  owed  their  rank  or  eftimation,  fometimes  to  their 
birth,  but  oftener  to  their  merits.  The  former  was  ambitious 
to  fupport,  with  luftre,  the  honour  he  fuftained :  The  latter  were 
fludious  to  deferve  his  favour,  and  to  vie  with  one  another.  The 
people,  as  they  were  ftruck  with  the  qualities  of  particular  chiefs, 
ranged  themfelves  under  their  banners,  and  devoted  themfelves 
to  their  fortunes.  It  was  the  great  emulation  of  the  chiefs  to 
excel  in  the  number  and  the  courage  of  their  retainers.  This 
was  the  dignity  which  moft  attradled  them,  and  the  power  they 
courted  moft.  Thefe  were  their  ornaments  in  peace,  and  their 
defence  in  war.  In  the  field  it  was  infamous  in  the  chief  to  be 
furpafl'ed  in  valour ;  it  was  infamous  in  the  retainers  not  to  e- 
qual  the  valour  of  the  chief.  To  guard  and  to  defend  his  per- 
fon,  and  to  afcribc  to  his  glory  all  their  gallant  ads,  was  their 
greateft  oath.  The  chief  fought  for  victory ;  the  retainer  for 
the  chief  (7). 

Thefe  connexions,  and  this  fubordination,  followed  the  bar- 
baric nations  into  their  fettlements.  And  here  we  may  perceive 
x\\tjounclations  of  the  feudal  aflbciation. 

But 
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But  land,  which  v/as  the  tie  that  bound  together  the  mem- 
bers of  a  feudal  kingdom,  had  no  concern  in  thefe  appearances. 
The  chief  could  not  confer  a  landed  property  on  his  retainer, 
becaufe  land  had  not  yet  defcended  to  individuals.  It  obeyed, 
however,  the  order  of  nations;  and  the  more  poiverful  of  the 
Gaulic  and  German  communities  had  been  in  the  practice  of 
granting,  under  military  /er'uice,  proportions  of /^rnVorj/  to  injeri~ 
or  tribes.  Communities  were  antiendy  the  vaffals  of  commu- 
nities (8).     Here  then  was  the  ejjence  of  the  feudal  grant. 

Accuftomed  to  this  way  of  thinking,  and  to  thefe  inftitutions, 
a  German  (late  found  itfelf  in  a  province  of  the  Romans.  The 
fovereign,  from  gratitude  and  intereft,  was  difpofed  to  court  the 
chiefs  who  were  the  aflbciates  of  his  vidories  ;  and  the  chiefs 
were  not  infenfible  of  their  importance.  The  retainers  were 
proud  of  their  prowefs  and  their  fervices ;  and  the  chiefs  were 
forward  to  fhow  their  favour  and  affedion  to  men  who  conflituted 
their  Ifrength.  Land  had  begun  to  be  detached  from  nations, 
and  to  be  conneded  with  individuals.  And  the  conqueft  ob- 
tained was  in  danger  from  the  turbulence  of  the  times,  and  from 
new  invaders. 

The  fituation  of  a  German    ftate  which  had  acquired  a  fettle- 
ment,  produced  thus  the  necefTity  of  drawing  clofcr  the  connec- 
tion of  the  fovereign  and  the  chiefs,   and  of  the   chiefs   and  the 
people.     Its  antient  ufages  concurring  with  this  fituation,  point- 
ed 
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cd  out  the  conduct:  to  be  purfued.  The  lands  of  the  ffc  were 
the  medium  which  was  to  operate  the  purpofe  that  was  fo  ne- 
cefiary.  The  fovereign  took  the  diredion  of  thefe  ;  hence  pof- 
feffions  flowed  to  the  chiefs,  under  the  burden  of  prefenting 
themielves  in  arms  at  the  call  of  the  fovereign  ;  hence  the  chiefs 
dealt  out  lands  to  their  retainers,  under  the  like  injundion  of 
continuing  to  them  their  aid  (9)  ;  and  thus  a  political  fyftem  was 
founded,  which  was  to  a6l  in  fociety  with  infinite  efficacy. 

Of  this  fyftem  the  Intention  and  the  fpirit  were  national  de- 
fence, and  dotneftic  independence.  While  it  called  out  the  in- 
habitant and  the  citizen  to  defend  his  property  and  to  fecure  his 
tranquillity,  it  oppofed  barriers  to  defpotifm.  Growing  out  of 
liberty,  it  was  to  promote  the  freedom  of  the  fubje£t.  The 
power  of  the  fovereign  was  checked  by  the  chiefs,  who  were  to 
form  a  regular  order  of  nobility ;  and  the  ariftocracy,  or  the 
power  of  the  chiefs,  was  reprefled  by  the  retainers  and  vaflals, 
who,  conflituting  their  greatnefs,  were  to  attract  their  attention. 
The  chief,  who  opprefled  his  retainers,  was  to  deftroy  his  own 
importance.  It  was  their  number  and  their  attachment,  which 
made  him  formidable  to  his  prince  and  to  his  equals. 

In  this  manner,  I  would  account  for  the  origin  of  the  domains 
of  the  fovereign,  and  of  allodiality;  for  that  of  fiefs  (to) ;  and 
for  the  genius  they  difplayed  in  their  earlieft  condition.  And 
this  fhort  dcdudion  may  be  fufficient  to  exhibit  a  general  idea  of 
the  ftate  of  land  among  the  barbaric  tribes  on  their  conquefts. 

SEC- 
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SECTION        II. 


Of  the  Property  of  the  Women.  The  Dozver,  the  Morgengalet 
and  the  Marriage-portion.  The  Coinmunuation  to  the  Women 
of  the  Poivers  of  Succejfton  and  Inheritance.  The  advancement 
of  Manners.  '      ■ 

HAVING  diftingulfhed  the  property  of  the  men,  it  is  fit 
1  ftiould  treat  that  of  the  women.  I  have  obferved,  that, 
among  the  antient  Germans,  and  the  cafe,  it  is  to  be  prefumed, 
is  fimilar  in  every  rude  community,  the  property  of  the  land 
was  inverted  in  the  tribe  or  nation.  His  pre  portion  of  corn  was 
allotted  to  the  individual  by  the  magiftrate,  and  correlponded  to 
the  number  of  his  family,  the  degrees  of  his  merit,  and  the  im- 
portance of  his  fervice.  He  derived,  accordingly,  no  fource  of 
influence  from  the  property  of  land.  His  chief,  and  almoft  only 
riches,  cunfi fled  in  cattle  (i);  and,  in  thofe  rude  and  remote 
times,  the  more  powerful  fupported  their  hofpitality  and  magni- 
ficence by  war  and  violence.  They  collected  their  retainers, 
and  committed  incurfion  and  plunder  ujion  neigiibouring  na- 
tions ;  and  their  ftates  diicouraged  not  a  pradice  which  was  fa- 
vourable to  the  niilitary  virtues. 

la 
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In  this  fituation,  it  is  obvious,  that  no  property  could  be  pof- 
fefled  by  the  women  (2).  They  had  neither  land  nor  cattle,  and 
could  demand  no  fliare  of  the  booty  procured  by  robbery  and 
deprtddtion.  While  they  remained  in  their  virgin  ftate,  they 
continued,  therefore,  in  the  families  of  which  they  were  defcend- 
ed  (3) ;  and,  when  they  pafled,  by  marriage,  into  other  families, 
their  hufbands  became  bound  to  attend  to  and  to  provide  for  them. 
Hence  the  cuftom  recorded  by  Tacitus :  '  Dotem  non  uxor  ma- 
'  rito,  fed  uxori  Jiiaritus  ofFert.'  On  the  death  of  the  hufband, 
the  wife  received  this  provifion  ;  and,  it  was  the  obje£l  of  it  to 
render  her  alike  independent  of  the  houfe  fhe  had  left,  and  of 
that  into  which  flie  had  entered  (4). 

This  provifion  confifted,  doubtlefs,  of  goods ;  and,  even  in 
this  form,  it  is  to  be  conceived,  it  difcovered  itfelf  after  the  Ger- 
manic conquefls.  When  time,  however,  refinement,  and  necef- 
fity,  had  taught  the  barbarians  the  ufes  of  wealth,  and  indivi- 
duals were  proud  of  acquifitions  in  land,  it  aflumed  more  enlar- 
ged appearances ;  and  property  opening  to  the  women,  they 
acquired  a  fource  of  confideration  which  they  had  not  formerly 
known,  and  which  was  about  to  produce  confequences  of  no  lefs 
moment  to  themfelves  than  to  fociety. 

The  dos  or  doiver  came  to  confifl:  in  money  and  in  land.  It 
was  to  arife  out  of  a  perfonal  eftatc,  out  of  allodial  property,  or 
out  of  fiefs.     With  the  widow,  it  remained  during  her  life,  and 
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on  her  death  it  palled  to  the  hch's  of  her  luilTjand.  In  general, 
it  was  regulated  by  his  deed.  In  fome  places  it  was  governed  by 
cuftom.  It  was  fometimes  condituted  by  ceremonies,  wliich  grcw 
out  of  the  particular  fituation  of  parties  (5)  ;  and,  when  no  pri- 
vate a£t  had  taken  place,  where  no  cuftom  direded,  and  where 
no  peculiarity  of  fituation  prevailed,  it  was  fixed  and  afcertained 
by  eftabliflied  and  ftatutory  laws  (6). 

Nor  was  it  a  cloiver  only,  that  the  hufband  bellowed  on  the 
wife.  The  morning  after  his  nuptials,  he  made  her  a  prefeat, 
which  was  valuable  in  proportion  to  his  generofity  and  wealth. 
This  acquifition  is  known  by  the  appellation  of  morgengabe  [j) ; 
and,  pofleffing  it  in  full  property.  Hie  could  convey  it  away  du- 
ring her  life,  allow  it  to  pafs  to  her  heirs,  or  difpofe  of  it  by  a 
deed,  to  take  efFedl  after  death  (8). 

The  experience  of  the  ufes  of  property  was  to  produce  a  folici- 
tude  to  polTefs  it.  While  the  doiver  and  the  morgengabe  gave 
diftindion  to  the  wife,  the  daughter  was  to  know  the  necelTity 
of  acquifitions,  and  to  wifli  for  them.  The  parent  was  to  encou- 
rage her  hopes,  and  to  gratify  his  affedions.  He  was  to  make 
her  flate  correfpond  to  his  riches  and  his  dignity.  The  refining 
intercourfe,  and  the  rifing  luxuries  of  fociety,  were  to  demand 
this  attention.  A  portion  was  to  go  from  the  bride  to  the  huf- 
band. The  perfonal  fortune,  to  which  the  daughter  had  been  a 
Clranger  in  the  days  of  Tacitus,  made  its   appearance.    And 
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wealth  In  the  female  fex,  joining  itfelf  to  beauty  and  wit,  con- 
tributed to  fupport  and  extend  their  dominion. 

The  cuftom,  in  fad,  of  giving  portions  to  the  women,  is  to 
be  traced  to  an  early  period  in  the  laws  of  the  Germanic  and 
Celtic  nations  (9).  The  prefent,  fimple  and  (light  in  its  origin, 
grew  complicated  and  extenfive.  It  kept  pace  with  luxury  and 
opulence.  The  ^oiver,  which  before  was  chiefly  directed  by  the 
will  of  the  hufband,  became  now  a  formal  matter  of  treaty  and 
agreement.  The  bride  had  a  title  to  ftipulate  her  claims.  The 
riches  flie  brought,  and  her  rank,  were  duly  confidered  ;  and  a 
provifion  in  proportion  to  both  were  allotted  (10). 

The  portion  of  the  daughter,  like  the  donver  and  the  morgen- 
gabe  of  the  wife,  was  originally  to  confift  of  goods,  and  then  of 
money.  It  was  afterwards  to  confift  of  land.  But,  when  the 
father  was  firft  to  beftow  land  on  the  daughter,  it  is  to  be  un- 
derftood,  that  it  was  a  part  of  his  property,  which  was  free  or 
allodial.  Fiefs,  in  their  commencement,  could  not  be  enjoyed 
by  the  women.  The  adual  fervice  of  the  fhiekl  was  required 
from  the  vaflal.  To  admit  them  to  allodiality,  was  even  a 
deviation  from  the  fpirit  of  the  antient  cuftoms  of  the  barbari- 
ans ;  and,  it  was  only  in  the  evolution  of  the  rights  of  proper- 
ty, that  they  were  permitted  to  acquire  it.  A  propriety  then, 
or  an  allodial  poilcffion,  might  come  to  them  by  donation  or  by 
teflainGnt.    But,  by  the  rules  of  regular  fucceflion,  it  was  to  go 

to 
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to  the  fons ;  and,  according  to  law,  they  were  only  to  inherit, 
when  there  were  to  be  no  fons,  or  when  the  fons  were  to 
fail(ii].  The  communication,  however,  of  thefe  privileges 
was  a  powerful  addition  to  their  importance,  and  was  to  lead  to 
advantages  ftill  greater.  .    ,, 

The  capacity  to  receive  allodiality  by  grant,  by  gift,  by  te- 
ftamentary  deftination,  and  to  enter  to  it  by  fucceffion,  in  the 
event  of  the  want  of  male  heirs,  or  after  their  demife,  introdu- 
ced and  foftered  the  idea  of  their  admiffionto  fiefs.  As  the  ori- 
ginal rudenefs  of  the  barbaric  nations  yielded  to  fucceflive  im- 
provements, as  manners  foftened,  and  the  arts  of  peace  were 
cultivated,  the  propenfity  to  add  to  their  euit)lument,  and  to 
contribute  to  their  pleafure,  grew  ftronger.  It  they  could  not 
march  to  the  field,  and  charge  an  enemy  at  the  head  of  their 
vaflals,  they  might  perform  thefe  offices  by  fubftitution.  An 
approved  warriour  might  difcharge,  for  the  female  poffcflbr  of  a 
fief,  the  military  duties  to  which  it  was  fubjet^.  A  right  to 
fucceed  to  feudality  was,  by  degrees,  acknowledged  in  the  fex ; 
and,  when  invefted  in  the  grant,  they  were  to  exert  all  its  civil 
rights.  Though  they  deputed  its  military  command,  they  could 
fuftain  its  honours  and  prerogatives.  They  were  to  hold  courts, 
and  exercife  jurifdidion  in  ordinary  fiefs  ;  and,  while  they  at- 
tended to  thefe  cares  in  noble  ones,  they  were  alfo  to  affcmble 
with  the  peers,  in  the  great  affemblies  of  the  ftate  in  every  coun- 
try of  Europe,  to  deliberate,  to  vote,  and  to  judge.     Neither  the 
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military  fervice  incident  to  every  fief,  nor  the  obligation  of  at- 
tending the  aflembly  of  the  peers  or  the  council  of  the  nation 
incident  to  fiefs,  which  were  noble,  could  prevent  the  advancing 
condition  of  the  women.  The  imbecillity  of  their  nature,  which 
gives  a  ftrength  to  all  their  other  attradions,  made  them  fulfil 
the  firft  duty  by  delegation  :  The  laft  they  were  long  to  perform 
in  perfon  (12). 

From  the  moment  that  fettlements  were  made  in  the  territo- 
ries of  Rome,  the  women  were  to  improve  in  advantages.  The 
fubordinations  of  rank,  which  before  had  been  chiefly  difcrimi- 
nated  by  merit,  were  now  marked  more  palpably  by  riches  and 
property.  Modes  of  a  diftant  and  refpedful  demeanour  were 
invented.  New  fentiments  of  dignity  and  meannefs  became 
known.  Difplays  of  elegance  and  luxury  took  place.  The  ex- 
tent and  order  of  edablilhed  kingdoms  rendered  men  more  do- 
meflic.  Lefs  engaged  with  the  public,  the  female  fex  engroffed 
more  firongly  their  regard  and  notice.  They  approached  them 
with  greater  reverence;  they  courted  them  with  an  affiduity 
that  was  more  tender  and  anxious.  The  women,  in  their  turn, 
learned  to  be  more  vain,  more  gay,  and  more  alluring.  They 
grew  ftudious  to  pleafe  and  to  conquer.  They  loft  fomewhat 
of  the  intrepidity  and  fiercenefs  which  before  were  charafleriftic 
of  them.  They  were  to  affed  a  delicacy,  and  even  a  weaknefs. 
Their  education  was  to  be  an  objedl  of  greater  attention  and  care. 
A  finer  fenfe  of  beauty  was  to  arife.    They  were  to  abandon  all 
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employments  which  hurt  the  fhape  and  deform  the  body.  They 
were  to  exert  a  fancy  in  drcfs  and  in  ornament  ( 1 3).  They 
were  to  be  more  fecluded  from  obfcrvation.  A  greater  play  was 
to  be  given  to  fenti'Bcnt  and  anticipation.  Greater  referve  was 
to  accompany  the  commerce  of  the  fexes.  Modefty  was  to  take 
the  alarm  fooner(  14).  Gallantry,  in  all  its  fafliions,  and  in  all 
Its  charms,  was  to  unfold  itfelf. 

But,  before  I  can  exprefs,  with  precifion,  the  confideration 
they  attained,  and  perceive,  with  diftindlnefs,  thefplendour  uhich 
the  feudal  aflbciation  was  to  throw  around  them,  1  muft  look 
for  the  extenfion  of  fiefs,  and  for  the  fources  of  chivalry.  Fiefs 
and  chivalry  were  mutually  to  atl  upon  one  another.  The  feu- 
dal aflbciation  was  to  dire£t  and  to  fofter  chivalry  ;  and,  from 
chivalry,  it  was  to  receive  a  fupport  or  luftre.  They  were  plants 
which  were  deftined  to  take  root  about  the  fame  period,  and  to 
fympathife  in  their  growth,  and  in  their  decline.  The  feeds  of 
them  had  been  gathered  by  the  barbarian  in  his  woods  ;  and,  to 
whatever  foil  or  climate  his  fortune  was  to  carry  him,  there  he 
was  to  fcatter  them  with  profulion. 
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E      C      T     I     O      N        III. 


The  Grandeur  confeqiient  on  Property,  and  the  Poivcr  of  the 
Nobles.  The  Prerogative  of  private  War.,  and  its  deflruBive 
Tendency.  The  Cowuerfon  of  Allodiality  into  Tenure.  The  Ex- 
ten/ton  and  Utiiverfality  of  Fiefs. 


"U^ROUD  with  vldory,  with  riches,  and  with  independence) 
■*-  the  conquerors  of  the  Romans  feparated  to  enjoy  their 
pofieffions  and  their  grandeur.  The  chiefs  continued,  as  of  old, 
to  poflefs  a  mihtary  authority  and  a  civil  jurifdi6tion  (i).  The 
prerogatives,  which  before  they  had  arrogated  as  due  to  their 
merit,  they  now  enjoyed  as  the  holders  of  fiefs.  In  war  they , 
commanded  their  vafl'als  and  retainers,  and  they  judged  of  their 
difputes  in  times  of  peace.  The  inhabitants  of  their  territories 
were  foldiers  and  fubjeds.  Their  caftles  and  houfehold  bore  a 
rcfemblance  to  the  palace,  and  the  eftablifhment  of  the  fovereign. 
They  had  their  officers  and  their  courts  of  juftice ;  and  they  ex- 
ercifed  the  powers  of  pimifhment  and  mercy  (2).  They  even 
continued  to  exert  the  privilege  of  making  war  of  their  private 
authority  ;  and  the  fovereigns  of  Europe  could  behold  fubjefts 
in  arms,  who  infringed  not  their  allegiance  to  the  ftatc  (3). 

This 
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This  right  of  fpreadlng,  with  impunity,  the  tumults  of  war, 
operated  as  the  leading  fource  of  the  diforders  of  the  middle 
ages,  and  marks  expreflively  their  cindiiion  and  manners.  It 
demands,  of  confequence,  an  attention  which  I  mufi:  refufe,  at 
prefent,  to  the  other  prerogatives  of  nobility  ;  and,  in  order  to 
difcover  its  origin,  I  muft  glance  at  the  beginnings  of  ciiminal 
jurifprudence. 

In  the  early  ages  of  fociety,  the  individual  depends  for  pro- 
tedtion  on  himfclf.  There  is  no  tribunal  to  which  he  can  ap- 
peal for  redrefs.  He  retaliates,  with  his  own  arm,  the  infult  he 
has  fuffered  ;  and,  if  he  is  unable,  of  hiinfelf,  to  complete  his 
revenge,  he  engages  his  friends  to  affift  him  (4).  Confederacies 
are  formed  for  attack  and  for  defence  (5),  and  the  members 
com pofing  them  are  animated  with  the  fame  paffions.  In  this 
perturbed  ftate  of  mankind,  the  punifhment  of  the  offender  is 
difproportioned  to  his  crime.  ?*'len,  frantic  with  rage,  are  un- 
acquainted with  pity  or  with  reafon.  The  moll  barbarous  ac- 
tions, and  the  moil  cruel  diforder,  are  perpetrated  and  prevail. 
It  is  perceived,  that  the  interefl  of  the  community  is  injured. 
Yet  the  right  of  revenge,  fo  dangerous  in  the  hand  of  the  indi- 
vidual, cannot,  without  Injuilice,  be  torn  from  him.  it  is  equi- 
table that  he  be  fatisfied.  tor  the  wrongs  he  has  endured  ;  but  it 
is  no  lels  equitable,  that  the  public  do  not  luffer  by  his  violence. 
He  is  allowed,  accordingly,  to  gratify  his  relcntment,  but 
tlirough  the  power  of  the  magiilrate,  who,   while  he  feels  for 

the 


.).o  A    V  I  E  W    O  F    S  O  G  I  E  T  Y 

the  injuries  he  has  received,  can  alfo   look  with  compafiion  to 
tlic  criminal  (6). 

It  is  not,  however,  to  be  imagined,  that  this  improvement 
takes  place  at  once,  and  that  every  individual  is,  in  the  fame 
moment,  made  to  relinquiQi  the  exercife  of  his  right  of  revenge. 
In  rude  times,  the  chief  diflinclion  among  men  arifes  from  their 
perfonal  qualities.  Force  of  body,  and  vigour  of  mind,  procure 
then  to  their  pofleffors  the  greateft  attention  and  refpeft.  A 
diftinguiflied  warrlour,  or  a  chief,  muft  be  treated  very  different- 
ly from  the  vulgar ;  and,  though  the  exercife  of  private  revenge 
is  to  be  ravifhed  froni  the  herd  of  the  community,  it  is  yet  to 
continue  in  the  jurifdidion  of  the  great  and  the  powerful.  What 
is  poffeffed  by  a  few,  grows  in  time  a  mark  of  honour,  and  a 
privilege  of  nobility  (7). 

Among  the  Germans,  in  the  days  of  Tacitus,  the  exercife 
of  the  right  of  revenge  had  paffed,  in  a  great  meafure,  from  the 
multitude.  It  remained,  notwithftanding,  with  the  chiefs  ;  and 
thev  were  not,  on  their  conquefts,  in  adifpofition  to  renounce  fo 
fplendid  a  diftindion.  They  enjoyed,  as  a  prerogative,  the  ex- 
ercife of  a  right,  which  is  deftrudivc  to  order  and  fociety  ;  and, 
in  times  when  the  art  of  legiflation  and  government  was  only 
approaching  to  perfedion,  their  claims  were  acknowledged. 
The  freedom  of  revenge,  at  firfl;  unlimited,  was  confined  ;  and 
the  barons  made  war  of  their  private  authority  (8). 

It 
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It  Is  thus  that  this  prerogative  arofe  which  filled  Europe  with 
confufion.  Nobles,  haughty  and  independent,  did  not  think  of 
accepting  a  fine  as  a  compenfation  for  an  infult,  and  fubmitted 
not  their  difputes  to  a  judge.  They  brought  them  to  the  deci- 
fion  of  the  fword  ;  and,  their  vaffals  and  retainers,  entering  into 
their  fentiments  and  feelings,  partook  of  their  glory  and  difgrace. 
They  were  rivals  whom  nothing  could  unite,  but  the  enemies  of 
the  ftate,  or  the  encroachments  of  the  fovereign.  To  reprefs 
thefe  they  could  a6l  with  cordiality.  But,  in  their  ufual  carriage 
to  one  another,  they  were  fullen,  jealous,  and  proud ;  and,  it 
was  their  chief  employment  to  vie  in  diiplays  of  magnifi.cence, 
or  to  try  their  ftrength  in  hoftility. 

In  the  ftate  of  tumult,  bloodfhed,  and  oppreffion,  produced  by 
the  exerciie  of  the  prerogative  of  private  war,  a  moft  important 
diftindion  was  eflFeded  between  the  holders  of  fiefs,  and  the 
poflefibrs  of  property.  While,  in  the  imperfection  of  govern- 
ment, the  magiftrate  could  not  extend  his  power  with  equal  force 
over  all  the  orders  of  men  in  the  fociety;  while  the  weak  were 
expofed  to  the  infults  and  the  paffions  of  the  ftrong  ;  while  nobles, 
haughty  and  independent,  could  legally  profecute  their  refentments 
with  the  fword,  revenge  their  wrongs,  and  gratify  their  avarice 
and  cruelty,  the  holders  of  fiefs  enjoyed  a  fuprenie  advantage 
over  allodial  proprietors.  A  Lord  and  his  retainers,  connected 
together  in  an  intimate  alliance,  following  the  fame  ftandard, 
and  adopting  the  fame  pafiions,  could  ad  with  concert  and  effi- 
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cac3%  But  allodial  proprietors  were  altogether  difqualified  to  de- 
fend themfelves.  Being  diftant  and  difengaged,  they  could  form 
and  fupport  no  continued  or  powerful  confederacy  ;  and  the 
laws,  in  fa£t,  did  not  permit  them  to  enter  into  factions  and  ho- 
ftilities.  The  violence  of  the  times  created  an  abfurdity.  It 
gave  to  gifts  under  fervice,  and  revertible  to  the  grantor,  a  value 
fuperior  to  lands  which  were  held  in  full  property,  and  at  the 
difpofal  of  the  polTeflbr.  It  made  neceflary  the  converfion  of 
propriety  into  tenure. 

Nor  was  this  the  only  confideration  which  had  weight  with 
the  pofTeflbrs  of  property.  In  every  monarchy,  but  in  one  more 
particularly  that  is  governed  by  feudal  ideas,  rank  and  pre-emi- 
nence attrad  chiefly  the  attention,  and  excite  the  ambition  of  in- 
dividuals. The  king  being  the  fountain  of  honour,  and  diftinc- 
tions  flowing  from  his  favour,  the  ranks  of  men  were  nicely  ad- 
jufted  ;  and,  in  proportion  as  they  approached  to  his  perfon, 
they  exaded  and  received  refpeit.  From  this  principle  it  natu- 
rally proceeded,  that  allodial  proprietors  were  treated  with  con- 
tempt. Holding  by  no  tenure,  and  occupying  no  place  in  the 
feudal  arrangements,  they  could  not  draw  obfervation.  Their 
pride  was  alarmed,  and  they  wiihed  for  the  refped  and  the  fe- 
curity  of  vaflals. 

Princes,  bent  on  the  extenfion  of  fiefs,  difcouraged  thefe  pro- 
prietors.    Their  ambition,  their  abilities,  and  their  prerogatives, 
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furnifhed  them  with  the  greateft  influence  ;  and  they  employed 
it  to  give  univerfality  to  a  fyftem,  which  was  calculated  to  fup- 
port  the  royal  dignity  and  the  national  importance.  Compo- 
fitions  for  offences  inferior  to  thofe  which  were  allowed  to  a 
vaffal,  were  deemed  fufficient  for  the  proprietors  of  allodiality. 
In  the  courts  of  juftice  they  felt  the  difadvantages  of  their  con- 
dition. Mortified  with  regal  negled,  without  fufficient  protec- 
tion from  the  laws,  expofed  to  the  capricious  infolence  and  the 
deftrudtive  ravages  of  the  great,  dilgufted  with  rudenefs,  con- 
tempt, and  indignity,  they  were  driven  into  the  circle  of 
fiefs.  They  courted  the  privileges  and  the  protedion  which 
were  enjoyed  by  vaffals.  They  fubmitted  their  eftates  to  tenure, 
feleding  to  themfelves  a  fuperior  the  moft  agreeable,  granting  to 
him  their  lands,  and  receiving  them  back  from  him  as  a  feudal 
donation  (9). 

In  this  diredlion  of  affairs,  the  extenfion  of  the  feudal  inftitu- 
tions  was  unavoidable.  The  landed  property  was  every  where" 
changed  into  feudality.  The  empire  of  fiefs  was  univerfal.. 
Even  land,  the  great  fource  and  medium  of  tenure,  was  to  be  in- 
fufficient  for  the  multitude  of  thofe,  who  were  preffcd  to  be  vaf- 
fals, by  their  wants  and  feeblenefs,  and  who  were  invited  to  be 
fo  by  the  great,  in  the  wildnefs  of  their  contentions,  and  amidft 
the  enormity  and  mi.'rule  created  by  the  exercife  of  private  war. 
Every  matter  that  was  an  obje£t  of  profit,  of  pleafure,  of  ufe,  or 
of  commerce,  was  to  become  the  foundation  of  a  fief.  The  right 
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of  judging  the  delids  committed  in  a  forefl:,  the  right  of  the 
chafe  or  of  hunting  in  a  certain  diftrid,  the  tax  on  pubUc  roads, 
the  privilege  of  efcorting  merchants  to  a  fair  or  a  market,  offices 
of  truft  and  of  juftice,  the  fwarms  of  bees  in  a  woody  territory, 
the  profits  of  a  mill,  the  fifhing  in  a  water,  the  allottment  of  a 
penfion,  and  other  rights  and  pofTeflions  in  ftill  wider  deviation 
from  the  original  grounds  or  dodrines  of  feudality,  were  to  be 
held  as  fiefs  ( I o).  The  imagination  was  exhaufted  to  invent 
new  methods  of  infeudation.  None  could  be  too  romantic  or 
whimfical,  while  ftrength  or  importance  was  derived  from  them 
to  the  grantors.  The  holders  or  vafl'als  were  bound  to  military 
fervice,  and  fubjed  to  obligations ;  and  the  chief  and  the  emi- 
nent, in  confequence  of  this  policy,  extended,  fupported,  and 
maintained  their  public  magnificence,  their  private  confideration, 
and  the  ruinous  conflids  and  animofities  in  which  they  were 
involved  by  the  paffions  of  others,  and  their  own. 
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SECTION        IV. 


AnnSi  Gallantry,  and  Devotion.  The  origin  of  Knighthood  and 
the  Judicial  Combat ,  ofTorneaments  and  Blazonry.  The  Sour- 
ces of  Chivalry. 


WHEN  the  inhabitants  of  Germany  Tallied  from  their 
woods,  and  made  conquefts,  the  change  of  condition, 
they  experienced  produced  a  change  in  their  manners.  Nar- 
row communities  grew  into  extenfive  kingdoms,  and  petty  prin- 
ces, and  temporary  leaders,  were  exaUed  into  monarchs.  The  i- 
deas,  however,  they  had  formerly  entertained,  and  the  cuftoms 
with  which  they  had  been  familiar,  were  neither  forgotten  nor 
negleded.  The  modes  of  thought  and  of  adion  which  had  been 
difplayed  in  their  original  feats,  advanced  with  them  into  the 
territories  of  Rome,  continued  their  operation  and  power  in  this 
new  fituation,  and  created  that  uniformity  of  appearance  which 
Europe  every  where  exhibited.  Their  influence  on  the  forms 
of  government  and  polity  which  arofe,  was  decifive  and  exten- 
five ;  and,  it  was  not  lefs  efficacious  and  powerful  on  thofe  in- 
ferior circumftances  which  join  to  conftitute  the  fyflem  of  man- 
ners. 
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ners,  and  to  produce  the  complexion  and  features  that  diftinguifh 
ages  and  nations. 

« 

The  inclination  for  war  entertained  by  the  Germanic  ftates, 
the  refpedl  and  importance  in  which  they  held  their  women,  and 
the  fentiments  they  had  conceived  of  religion,  did  not  forfake 
them  when  they  had  conquered.  To  excel  in  war  was  ftill  their 
ruling  ambition,  and  ufages  were  ftill  connected  with  arms.  To 
the  fex  they  ftill  looked  with  affedion  and  courtefy.  And  their 
theology  was  even  to  operate  in  its  fpirit,  after  its  forms  were 
decayed,  and  after  Chriftianity  was  eRablifhed.  Arms,  gallan- 
try, and  devotion,  were  to  aft  with  uncommon  force ;  and,  to  the 
forefts  of  Germany,  we  muft  trace  thofe  romantic  inftitutions, 
which  filled  Europe  with  renown,  and  with  fplendour  ;  which, 
mingling  religion  with  war,  and  piety  with  love,  raifed  up  fo 
many  warriours  to  contend  for  the  palm  of  valour  and  the  prize 
of  beauty. 

The  paflion  for  arms  among  the  Germanic  ftates  was  carried 
to  extremity.  It  was  amidft  fcenes  of  death  and  peril  that  the 
young  were  educated  :  It  was  by  valour  and  feats  of  prowefs 
that  the  am.bitious  fignalized  their  manhood.  All  the  honours 
they  knew  were  allotted  to  the  brave.  The  fword  opened  the 
path  to  glory.  It  was  in  the  field  that  the  ingenuous  and  the 
nol)le  flattered  n-oft  their  pride,  and  acquired  an  alcendancyi 
The  Urength  of  their  bodies,  and  the  vigour  cf  their  counfels, 
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furrounded   them   with   warrlours,   and   lifted    them   to   com- 
mand (i). 

But,  among  thefe  nations,  when  the  individual  felt  the  call 
of  valour,  and  wifhed  to  try  his  ftrength  againft  an  enemy,  he 
could  not  of  his  ovpn  authority  take  the  lance  and  the  javehn. 
The  admiffion  of  their  youth  to  the  privilege  of  bearing  arms, 
was  a  matter  of  too  much  importance  to  be  left  to  chance  or  their 
own  choice.  A  form  was  invented  by  which  they  were  advan- 
ced to  that  honour. 

The  council  of  the  diftrlit,  or  of  the  canton  to  which 
the  candidate  belonged,  was  affembled.  His  age  and  his  qua- 
lifications were  inquired  into ;  and,  if  he  was  deemed  wor- 
thy of  being  admitted  to  the  privileges  of  a  foldier,  a  chief- 
tain, his  father,  or  one  of  his  kindred,  adorned  him  with  the 
ihield  and  the  lance.  In  confequence  of  this  folemnity,  he  pre- 
pared to  diftinguilli  himfelf ;  his  mind  opened  to  the  cares  of  the 
public;  and  the  domeftic  concerns,  or  the  offices  of  the  family 
from  which  he  had  fprung,  were  no  longer  the  objects  of  his  at- 
tention (2). 

To  this  ceremony,  fo  fimple  and  fo  interefting,  the  Inftitution 
of  knighthood  is  indebted  for  its  rife.  The  adorning  the  indivi- 
dual with  arms,  continued  for  ages  to  charaiSterife  his  advance- 
ment to  this  dignity.  And  this  rite  was  performed  to  him  by 
his  fovereign,  his  lord,  or  fome  approved  warriour-  In  confor- 
mity, 


48  A    VIEW    OF    SOCIETY 

mity,  alfo,  to  the  manners  which  produced  this  inftltution,  it  is 
to  be  obferved,  that  even  the  fons  of  a  king  prefumed  not  to  ap- 
proach his  perfon  before  their  admiflion  to  its  privileges ;  and 
the  nobility  kept  their  defcendants  at  an  equal  diftance.  It  was 
the  road,  as  of  old,  to  diftindion  and  honour.  Without  the  ad- 
vancement to  it,  the  moft  illuftrious  birth  gave  no  title  to  perfo- 
nal  rank  (3). 

Their  appetite  for  war,  and  their  predatory  life,  taught  the 
Germans  to  fancy  that  the  gods  were  on  the  fide  of  the  valiant. 
Force  appeared  to  them  to  be  juftice,  and  weaknefs  to  be 
crime  (4).  When  they  would  divine  the  fate  of  an  important 
war,  they  feleded  a  captive  of  the  nation  with  whom  they  were 
at  variance,  and  oppofed  to  him  a  warriour  out  of  their  own 
number.  To  each  champion  they  prefented  the  arms  of  his 
country  ;  and,  according  as  the  vidory  fell  to  the  one  or  the  o- 
ther,  they  prognofticated  their  triumph  or  defeat.  Religion  in- 
terfered with  arms  and  with  valour ;  and  the  party  who  prevailed, 
could  plead  in  his  favour  the  interpofition  of  the  deity.  When 
an  individual  was  called  before  the  magiftrate,  and  charged  with 
an  offence,  if  the  evidence  was  not  clear,  he  might  challenge  his 
accufer.  The  judge  ordered  them  to  prepare  for  battle,  made  a 
fignal  for  the  onfet,  and  gave  his  award  for  the  vidlor  (5). 

Nor  was  it  only  when  his  interefl  and  property  were  at  flake, 
that  the  German  had  recourfe  to  his  fword.     He  could  bear  no 
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flain  on  his  perfonal  charader.  To  treat  him  with  indignity  or 
difdain,  was  to  offend  him  mortally.  An  affront  of  this  kind 
covered  him  with  infamy,  If  he  forgave  it  (6).  The  blood  of  his 
adverfary  could  alone  wipe  it  away  ;  and  he  called  upon  him  to 
vindicate  his  charge,  or  to  perifli. 

In  thefe  proceedings,  we  perceive  the  fource  of  the  judicial 
csmbatt  which  fpread  fo  unlverfally  over  Europe,  and  which  is 
not  only  to  be  confidered  as  a  precaution  of  civil  polity,  but  as 
an  inftitution  of  honour  (7). 

Thefe  nations,  fo  enamoured  of  valour,  and  fo  devoted  to 
arms,  courted  dangers  even  in  paftime,  and  fported  with  blood. 
They  had  fhows  or  entertainments,  in  which  the  points  of  the 
lance  and  the  fword  urged  the  young  and  the  valiant  to  feats  of  a 
defperate  agility  and  boldnefs ;  and  in  which  they  learned  to  con- 
firm the  vigour  of  their  minds,  and  the  force  of  their  bodies. 
Perfeverance  gave  them  expertnefs,  expertnefs  grace,  and  the 
applaufe  of  the  furrounding  multitude  was  the  envied  recora- 
penfe  of  their  audacious  temerity  (8). 

Thefe  violent  and  military  exerclfes  followed  them  into  the 
countries  they  fubdued,  and  gave  a  beginning  to  the  joufls  and 
(f<jr«£'^;«£'«/j,  which  were  celebrated  with  io  unbounded  a  rage, 
which  the  civil  power  was  fo  often  to  forbid,   and  the  church  (o 
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loudly  to  condemn ;  and  which,  refifting  aUke  the  force  of  re- 
ligion and  law,  were  to  yield  only  to  the  progrefs  of  civility  and 
knowledge  (9). 

Unacquainted  with  any  profeffion  but  that  of  war,  difpofed  to 
it  by  habit,  and  impelled  to  it  by  ambition,  the  German  never 
parted  with  his  arms.  They  accompanied  him  to  the  fenate- 
houfe,  as  well  as  to  the  camp,  and  he  tranfaited  not  without  them 
any  matter  of  public  or  of  private  concern  (lo).  They  were  the 
friends  of  his  manhood,  when  he  rejoiced  in  his  flrength,  and 
they  attended  him  in  his  age,  when  he  wept  over  his  weaknefs. 
Of  thefe,  the  moft  memorable  was  the  Jh'ield.  To  leave  it  be- 
hind him  in  battle,  was  to  incur  an  extremity  of  difgrace,  which 
deprived  him  of  the  benefit  of  his  religion,  and  of  his  rank  as  a 
citizen  (11).  It  was  the  employment  of  his  leifure  to  make  it 
confpicuous.  He  was  fedulous  to  diverfify  it  with  chofen  colours', 
and,  what  is  worthy  of  particular  remark,  the  ornaments  he  be- 
ftowed,  were  in  time  to  produce  the  art  of  blazonry  and  the  oc- 
cupation of  the  herald.  Thefe  chofen  colours  were  to  be  ex- 
changed into  reprefentations  of  adts  of  heroifm.  Coats  of  arms 
were  to  be  neceflary  to  diftinguifl\  from  each  other,  w'arriours 
who  were  cafed  compleatly  from  head  to  foot  fia).  Chriftiani- 
ty  introduced  the  fign  of  the  crofs;  wifdom  and  folly  were  to 
multiply  devices;  and  fpeculative  and  political  men,  to  flatter  the 
vanity  of  the  rich  and  great,  were  to  reduce  to  regulation  and 
fyftem  what  had  begun  without  rule  or  art. 

% 


IN        EUROPE. 


^ 


It  is  tlius  I  would  account  for  knighthood,  and  the  fingle 
combat,  for  torneaments  and  blazonry  ;  inditutions  which  were 
to  operate  with  an  influence  not  lefs  important  than  cxtenfive. 
And,  in  the  fame  diftant  antiquity,  we  meet  the  fource  of  that 
gallantry  and  devotion,  which  were  to  mount  them  to  fo  wild  a 
height. 

To  the  women,  while  he  was  yet  in  his  woods,  the  German 
behaved  with  refped;  and  obfervance.  He  was  careful  to  dcferve 
their  approbation;  and  they  kept  alive  in  his  mind  the  fire  of 
liberty,  and  the  fenfe  of  honour.  By  example,  as  \\c\\  as  exhor- 
tation, they  encouraged  his  elevation  of  fentiment  and  his  valour. 
When  the  Teutones  were  defeated  by  Marius,  their  women  fent 
a  deputation  to  that  commander,  to  require  that  their  chaftity 
might  be  exempted  from  violation,  and  that  they  might  not  be 
degraded  to  the  condition  of  flaves.  He  refufed  their  requefl ; 
and,  on  approaching  their  encampment,  he  learned,  that  they 
had  firft  ftabbed  their  infants,  and  had  then  turned  their  daggers 
againft  themfelves(i3).  To  fome  German  women  taken  in  war, 
Caracalla  having  offered  the  alternative  of  being  fold  or  put  to 
the  fword,  they  unanimoufly  made  choice  of  death.  He  ordered 
them,  notwithftanding,  to  be  led  out  to  the  market.  The  difgrace 
was  infupportable ;  and,  in  this  extremity,  they  knew  how  to 
preferve  their  liberty,  and  to  die  (14).  It  was  amidft  this  fierce- 
nefs  and  independency,  that  gallantry  and  the  point  of  honour 
grew  and  profpered.    It  was  the  reproach  of  thefe  women,  which, 
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on  the  banks  of  the  Rhine  and  the  Danube,  filled  the  coward 
with  tlie  bitterefl:  forrow,  and  ftained  him  with  the  moft  indelible 
infamy.  It  was  their  praife  which  communicated  to  the  brave 
the  livelieft  joy  and  the  moft  lafting  reputation.  Hi^  fays  Taci- 
tus, culqiie  fancitjfimi  tejles^  hi  maxmi  Imulatores  (15J. 

Thefe  notions  did  not  perifh  when  the  Germans  had  made 
conquefts.  The  change  of  air,  and  of  fituation,  did  ^not  enfeeble 
this  fpirit.  The  women  were  ftill  the  judges  of  perfonal  merit ; 
and,  to  fome  diftinguifhed  female,  did  the  valorous  knight  afcribe 
the  glory  of  his  atchievements.  Her  fmile  and  approbation,  he 
confidered  as  the  moft  precious  recompenfe ;  and,  to  obtain 
them,  he  plunged  into  dangers,  and  covered  himfelf  with  duft 
and  with  blood.  Ah  !  ft  ma  Dame  me  voyoit  I  exclaimed  the 
knight  when  performing  a  feat  of  valour  (16). 

Nor  were  arms  and  the  attachment  to  women  the  only  fea- 
tures of  importance  in  the  charadter  of  the  German.  Religion, 
which,  in  every  age  and  in  every  nation,  gives  rife  to  fo  many 
cuftoms,  mingled  itfelf  in  all  his  tranfadions.  He  adored  an  in- 
vifible  being,  to  whom  he  afcribed  infinite  knowledge,  juftice,  and 
power  (17).  To  profit  by  his  knowledge,  he  applied  to  divina- 
tion (18);  to  draw  advantage  from  his  juftice,  he  made  appeals 
to  his  judgment  (19) ;  and  to  acquire,  in  fome  degree,  his  power, 
he  had  recourfe  to  incantation  and  magic  (2c).  The  elements 
and  the  vifible  parts  of  nature,  he  conceived,  at  the  fame  time, 
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to  be  the  refidence  of  fubordinate  divinities,   who,  though  the 
InftrLiments  only  of  the  agency  ot  the  fupreme  Intelligence,  had 
a  great  fuperiority  over  men,  and  were  entitled  to  their  attention 
and  reverence  (21)      Every  tree  and  every  fountain  had  its  ge- 
nius ;  the  air,  the  woods,  the  water,  had  their  fpirits.    When  he 
made  a  ftep,  or  looked  around  him,  he  felt  an  impulfe  of  awe 
and  of  devotion.     His   anxiety,  his  amazement,  his  curiofity, 
his  hope,  and  his  terror,  were  every  moment  excited.    The  mod 
ample  fcope  was  afforded   by   this  theology  for   the  marvellous. 
Every  thing,  common  as  well  as  Angular,  was  imputed  to  fuper- 
natural  agents.     Elves,  fairies,  fprights,   magicians,  dwarfs,   ia- 
chanters,  and  giants,  arofe  (22).     But,  while  the  lefler  divinities 
of  thefe  nations  attracted  notice,  it  was  to  the  fupreme  intelligence, 
that  the  molt  fincere  and  the  moft  flattering  worfliip  was  directed; 
and  this  god,  amidlt  the  general  cares  which  employed  him,  found 
leifure  to  attend  more  particularly  to  war,  and  valued  his  votary 
in  proportion  to  his  courage.     Thus   religion  and  love  came 
to  inflame,  and  not  to  foften  the  ferocity  of  the  German.     His 
fword  gained  to  him  the  affedion  of  his  miflrefs,  and  conciliated 
the  favour  of  his  deity.     The  lafl:  was  even  fond  of  obeying  the 
call  of  the  valiant ;  he  appeared  to  them  in  battle,  and  fought 
by  their  fide  (23).     Devotion,  of  confequence,  was  not  Icfs  me- 
ritorious than  love  or  than  valour  (24).     Chriflianity  did  not  a- 
bolilh  this  ufage.    It  defcended  to  the  middle  ages.    And,  to  love 
God  and  the  ladies,  was.  the  firft  leflbn  of  cliivalry  (25). 
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But,  though  arms,  gallantry,  and  devotion,  produced  the  iil- 
fiitutions  of  chivalry,   and  formed  its  manners,   it  is  not  to  be 
fancied,  that  they  operated  thefe  efFeds  in  a  moment ;  and  that, 
immediately  on  the  fettlements  of  the  barbarians,  this  fabric  was 
eredled.    The  conquerors  of  Rome  continued  to  feel  and  to  prac- 
tife  in  its  provinces,   the  inftinas,  the  paffions,   and   the  ufages 
to  which  they  had  been  accuflomed  in  their  original  feats.  They 
were  to  be  adive  and  ftrenuous,  without  perceiving  the  lengths 
to  which  they  would  be  carried.     They  were  to  build,   without 
knowing  it,   a  mofl:  magnificent  flrudure.     Out  of  the  impulfe 
of  their  pafTions,  the  inftitutions  of  chivalry   were  gradually  to 
form  themfelves.     The  paffion  for  arms,  the  fpirit  of  gallantry, 
and  of  devotion,   which  fo  many  writers  pronounce  to  be  the 
genuine  offspring  of  thefe  wild  affedations,  were  in  fad  their 
fource  ;  and  it  happened,  by  a  natural  confequence,  that,  for  a 
time,   the  ceremonies  and  the  ufages  produced  by  them,  encou- 
raged their  importance,  and  added  to  their  ftrength.     The  fteps 
which  marked  their   progrefs,  ferved  to  fofter  their  fpirit ;    and, 
to  the  manners  of  ages,  which  we  too  often  defpife  as  rude  and 
ignoble,  not  to  political  reflcdion  or  legiflative  wifdom,  is  that 
fyrtem  to  be  afcribed,  which  was  to  ad  fo  long  and  fo  powerful- 
ly in  fociety,  and  to  produce  infinite  advantage  and  infinite  cala- 
mity. 

It  is  to  thofe  only  who  apply  to  rude  focieties  the  ideas  of  a 
cultivated  aera,  that  the  inftitutions  of  chivalry  feem  the  produc- 
tion 
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tion  of  an  enlightened  policy.  They  remember  not  the  Inexpe- 
rience of  dark  ages,  and  the  attachment  of  nations  to  their  an- 
tient  ufages.  They  confider  not,  that  if  an  individual,  in  fuch 
times,  were  to  arife  of  a  capacity  to  frame  fchemes  of  legiflation 
and  government,  he  could  not  reduce  them  to  execution.  He 
could  not  mould  the  conceptions  of  ftates  to  correfpond  to  his 
own.  It  is  from  no  pre-conceived  plan,  but  from  circumftances 
which  exift  in  real  life  and  affairs,  that  legiflators  and  politicians 
acquire  an  aicendcncy  among  men.  It  was  the  ad.ual  condition 
of  their  times,  not  projeds  fuggefted  by  philofophy  and  fpecula- 
tion,  that  dire<Sed  the  condud  of  Lycurgus  and  Solon. 


SEC- 
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SECTION        V. 


The  Injiitntions  of  Chivalry,  the  Pre-eminence  of  Women,  Po- 
I'ltenefs,  and  the  Point  of  Honour. 


FROM  the  ftate  of  the  feudal  nobles,  and  the  exertion  of 
the  right  of  private  war,  it  refulted,  that  the  lower  orders 
of  men  were  courted  and  attended  to  in  an  uncommon  degree. 
The  military  retainers  of  a  noble,  and  the  inhabitants  of  his 
lands,  conftituted  his  power  ;  and  it  was  not  his  intereft  to  ne- 
gledl  men  who  might  offer  their  fervice  to  an  enemy.  They 
fliared  in  his  property  and  greatnefs,  were  flattered  with  his 
countenance,  and  formed  the  bulwark  which  fupported  him. 
His  own  fons,  thofe  of  his  vallals  and  tenants,  and  the  ambi- 
tious youth  whom  his  renown  attraded  from  a  diftance,  learned 
under  his  diredion  the  art  of  war,  fought  his  battles,  and  en- 
titled themfelves  to  the  honours  of  chivalry. 

Every  defcendant  of  a  gentleman,  or  every  free-born  perfon, 
had  a  capacity  to  bear  arms,  and  to  afpire  to  knighthood  :  And 
a  long  train  of  fervices  prepared  him  to  receive  it.     From  his 
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earlieft  years  he  attended  the  court,  and  refided  in  the  caftle  of 
his  lord  ;  and  in  this  fchoul  he  acquired  all  the  knightly  virtues. 
The  emulation  of  his  equals,  the  example  and  admonitions  of 
his  chief,  and  the  company  of  the  ladies,  from  whofe  number  he 
was  to  feleft  the  accomplidied  fair  one,  to  whom  he  was  to  a- 
fcribe  all  his  fentiments  and  his  aftions,  inflamed  in  him  the 
paffion  for  war,  infufed  into  his  mind  a  zeal  for  religion,  and  in- 
ftrudled  him  in  all  the  arts  of  a  refpedful  gallantry.  From  the 
performance  of  domeftic  duties,  which  were  the  firfl  that  em- 
ployed his  attention,  he  was  called  to  the  management  of  horfes 
and  of  armour  ( I ).  He  then  entered  into  greater  familiarity 
with  his  lord,  and  accompanied  him  in  all  his  hazardous  expedi- 
tions. He  became  accuftomed  to  perils  and  to  toils ;  he  acqui- 
red, by  degrees,  the  whole  fcience  of  attack  and  of  defence  ;  and, 
when  his  hard  apprenticefhip  was  over,  he  aded  himfelf  as  a 
knight,  and  fought  and  wifl^ed  for  ftill  feverer  trials  to  exercife 
his  ambition  (2). 

To  adorn  him  with  arms,  was  originally,  as  I  remarked,  the 
fimple  ceremonial  which  inverted  the  warriour  with  knighthood. 
But  greater  poatp  and  f  >lemnity  came  to  exprefs  his  advance- 
ment to  this  dignity.  Its  importance  liad  grown  with  time  ;  the 
feudal  inftitutions  had  foftered  a  tarte  for  fplendour ;  and  the 
Chnllian  clergy,  who  fucceeded  to  the  privileges  of  the  Germa- 
nic priefts,  improving  on  their  ambition,  made  religion  interfere 
in  its  forms  (3). 

H  The 
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The  candidate  prefented  himfelf  in  a  church,  where  he  con- 
fefled  his  fins,  and  declared  his  repentance  and  remorfe.  Abfo- 
lution  was  then  given  him,  and  he  pafled  the  night  in  watching 
and  pious  meditation.  In  the  morning  he  heard  mafs,  and,  ap- 
proaching the  altar,  placed  his  fword  upon  it,  which  was  return- 
ed to  him,  with  benedidions,  by  the  hands  of  the  prieft.  The 
cucharift  was  next  adminiftered  to  him  ;  and,  having  been  bath- 
ed, to  exprefs  the  purity  which  was  neceflary  for  the  ftate  into 
which  he  was  to  enter,  he  was  dreflfed  in  rich  robes,  and  his  fpurs 
and  his  fword  were  put  on.  He  then  appeared  before  his  fove- 
reign  or  his  chief,  and,  receiving  a  blow  upon  the  neck,  was 
dubbed  a  knight.  This  parade,  courtly  as  well  as  facred,  was 
concluded  with  feafting  and  merriment  (4). 

The  fplendour,  however,  which  accompanied  the  exaltation 
to  knighthood,  was  proportioned  to  the  wealth  and  the  birth  of 
the  candidate.  The  fame  prodigal  oftentation  and  pundilious 
grandeur,  attended  not  the  inveftiture  of  an  inferior  perfon,  and 
the  defcendant  of  a  feudal  lord.  The  rich  and  the  great  difplay- 
ed,  on  thefe  occafions,  their  magnificence,  their  ingenuity,  and 
their  tafte  (5).  To  furnifh  an  aid,  accordingly,  to  make  his  eld- 
eft  fon  a  knight,  was  one  of  the  benevolences  which  were  due  to 
a  feudal  proprietor  from  his  vaflals  ;  and,  during  the  prevalence 
and  purity  of  the  Gothic  manners,  no  contribution  was  paid  with 
greater  chearfulnefs.  But  while,  in  times  of  feftival  and  peace, 
the  admiflion  to  this  honour  was  thus  flately  and  ambitious,  a 
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gentle  ftroke  with  a  fword  was  fufficient,  during  war,  to  intitle 
to  its  privileges  ;  and,  in  this  form,  in  the  day  of  a  battle,  or  in 
the  hour  of  vidory,  it  was  ufual  to  beftow  it,  in  order  to  re- 
ward the  valiant,  and  to  encourage  prowefs  (6J. 

When  the  warriour  was  promoted  to  knighthood,  the  com- 
pany and  tables  of  the  fovereign  and  the  nobles  were  open  to 
him  ;  and  in  times,  when  perfonal  qualities  were  the  great  four- 
ces  of  renown  and  merit,  no  diftindtion  was  more  confiderable 
or  important.  It  was  permitted  to  him  to  wear  gold,  fur,  and 
filk,  and  to  furpafs  in  the  richnefs  of  his  drefs  and  arms.  And, 
while  his  external  appearance  marked  him  out  from  inferior 
men,  he  was  diftingulfhed  in  his  own  order  by  his  enfigtis-ar-' 
morial,  and  the  peculiarities  of  his  blazonry  (7).  He  had  cer- 
tain privileges  in  hunting  j  in  executions  for  debt,  it  was  not 
lawful  to  take  his  horfe  and  armour  (8) ;  and  in  the  courts 
of  law,  fines  beyond  the  ufual  proportion  were  awarded  to 
compenfate  his  wrongs.  When  a  prifoner,  and  in  the  power 
of  a  conqueror,  his  rank  preferved  him  from  an  unwor- 
thy or  ignominious  treatment.  His  word  or  promife  might 
be  relied  upon  with  the  firmeft  ailurance.  Fetters  and  chains 
were  only  fit  for  the  ignoble.  When  the  chief,  or  the  baron  to 
whom  he  was  more  particularly  attached,  required  not  his  aid, 
he  might  enter  into  the  iervice  of  another  mailer.  Penfions  and 
prcfents  rewarded  his  prowels;  and  he  was  enriched  by  the 
ihare  he  received  in  tlie  Ipoils  of  an  enemy,  and  by  the  ranloms 
of  his  captives  ((;).    His   ulual    appearance  in  the  field  was  on 
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horfeback  (lo),  attended  by  an  efquire;  and,  if  his  wealth  fo 
increafed,  that  he  could  afford  to  have  knights  in  his  train,  his 
fovereign  allowed  him  the  ufe  of  a  banner  or  a  ftandard  like  the 
barons,  and,  like  them,  he  exercifed  a  civil  as  well  as  a  military 
jurifdidion  (i  i). 

Nor  did  his  death  terminate  the  honours  which  were  paid  to 
him.  The  folemnity  and  ceremonies  of  his  funeral,  exprefl'ed 
his  merits  and  the  public  regrets.  A  monument  was  ereded  to 
him,  and  the  ornaments  with  which  it  was  embellifhed,  fuiting 
his  adlions  and  hiflory,  infpired  his  pofterity  with  a  generous  e- 
mulation.  The  fword  which  he  had  carried  to  battle,  the  fhield 
which  had  defended  his  body,  and  the  other  articles  of  his  drefs 
and  armour,  became  the  objeds  of  refped  and  veneration.  The 
moft  illuftrious  perfons  courted  their  pofleflion,  and  churches 
were  often  efteemed  the  only  proper  repofitories  of  thefe  attend* 
ants  of  his  vidories  and  valour  (12). 

Splendid  with  knighthood,  of  which  the  honour  was  fo  great 
as  to  give  dignity  even  to  kings  and  to  princes,  the  generous 
and  the  afpiring  were  received  in  every  quarter  with  attention  and 
civility.  The  gates  of  every  palace,  and  of  every  caftle,  were 
thrown  open  to  them  ;  and,  in  the  fociety  of  the  fair,  the  brave  re- 
lieved the  fcverities  of  war,  and  fed  their  paflion  for  arms. 
Though  it  was  the  ftudy  of  the  knight  to  confult  the  defence 
and  the  glory  of  the  ftate,  and  to  add  to  the  ftrength  and  the  repu- 
tation 
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tation  of  his  chief,  yet  the  praife  of  his  miftrcfs  was  the  fpring 
of  his  valour,  and  the  fourcc  of  his  adlivity.  It  was  for  her  that 
he  fought  and  conquered.  To  her  all  his  trophies  were  confe- 
crated.  Her  eye  lighted  up  in  his  bofom  the  fire  of  ambition. 
His  enterprife,  his  courage,  his  fplendour,  his  renown,  proclaim- 
ed the  power  and  the  fame  of  her  perfedions. 

The  women  failed  not  to  feel  their  dominion.  The  dignity 
of  rank  and  its  proprieties,  the  pride  of  riches,  the  rivalfhip  of 
beauty,  unfolded  their  excellence  and  charms.  Their  natural 
modefty,  the  fandity  of  marriage,  the  value  of  chaftity,  impro- 
ved with  time  and  with  Chriftianity.  The  refpedlful  intcrcourfe 
they  held  with  the  knights,  the  adoration  paid  to  them,  the 
torneamcnts  at  which  they  prefided  (13),  the  virtues  they  infpi- 
red,  the  exploits  atchieved  to  their  honour,  concurred  to  promote 
their  elevation  and  luftre.  To  their  enamoured  votaries  they 
feemed  to  be  divinities ;  and  toils,  conflids,  and  blood,  purchafed 
their  favour  and  their  fmiles. 

Placed  out  to  general  admiration,  they  ftudied  to  deferve  it. 
Intent  on  the  fame  of  their  lovers,  watchful  of  the  glory  of  their 
nation,  their  afFedions  were  roufed  ;  and  they  knew  not  that 
unquiet  indolence,  which,  foftening  the  mind,  awakens  the  ima- 
gination and  the  fenfes.  Concerned  in  great  affairs,  they  were 
agitated  with  great  pafllons.  They  profpered  whatever  was  mofl 
noble  in  our  nature,  generofity,  public  virtue,  humanity,  prowefs. 

They 
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They  partook  in  the  greatnefs  they  communicated.  Their  foft- 
nefs  mingled  with  courage,  their  fenfibility  with  pride.  With 
the  charaderiftics  of  their  own  lex,  thev  blended  thofe  of  the 
other. 

Events,  important  and  aflFeding,  actions  of  generofity,  en- 
terprife,  and  valour,  exhibited  in  the  courfe  of  public  and  pri- 
vate wars,  were  often  employing  their  thoughts  and  converfa- 
tion.  And,  in  the  feafons  of  feftivity  and  peace,  the  greater  and 
the  lefler  torneaments  exercifed  their  attention  and  anxiety  (14). 
Thefe  images  of  war  were  announced  with  parade  and  ceremo- 
ny. Judges  were  appointed  to  determine  in  them,  and  to  main- 
tain the  laws  of  chivalry  ;  and  they  were  generally  feleded  from 
among  the  aged  knights,  who  came  in  crouds  to  live  over  again 
the  fcenes  they  had  aded,  and  to  encourage  and  diredl  the  in- 
trepidity and  the  {kill  of  the  afpiring  youth.  The  combatants,, 
entering  the  lifts  flowly,  and  with  a  grave  and  majeftic  air,  pro- 
nounced aloud  the  names  of  the  ladies  to  whom  they  had  vowed 
their  hearts  and  their  homage.  This  privilege  they  had  obtain- 
ed at  the  expence  of  many  a  gallant  atchievement ;  and  they 
were  prefented  by  the  fair  ones  with  a  riband,  a  bracelet,  a 
veil,  or  fome  detached  ornament  of  their  drefs,  which  they  af- 
fixed to  their  helmets  or  their  fliields,  and  confidered  as  the 
pledges  of  vidory(i5).  Every  fignal  advantage  won  in  the 
conflids,  was  proclaimed  by  the  indruments  of  the  minftrels^ 
and  the  voices  of  the  heralds.     Animated  by  the  prefence  of  the 
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ladles,  by  the  fenfe  of  their  former  renown,  and  of  that  of  their 
anceftors,  the  champions  dilplayed  the  inoft  brilliant  feats  of  ac- 
tivity, addrefs,  and  valour.  And  the  ladies,  entering  into  their 
agitations,  felt  the  ardours  of  emulation,  and  the  tranfports  of 
glory  (16).  When  the  torneaments  were  finifhed,  the  prizes 
were  dirtrlbuted  with  a  ceremonious  impartiality.  The  officers 
who  had  been  appointed  to  obferve  every  circumftance  which 
paffed  in  the  conduct  of  the  combatants,  made  their  reports  to 
the  judges.  The  fufFrages  of  the  fpedators  were  colledted.  Af- 
ter ferious  deliberation,  in  which  the  moft  celebrated  perfonages 
who  were  prefent  were  proud  to  affift,  the  names  of  the  conquer- 
ors were  pronounced.  Ladies  were  then  chofen,  who  were  to 
prefent  to  them  the  fymbols  of  vidtory;  and,  in  thefe  fortunate 
moments,  they  were  permitted  to  imprint  a  kifs  on  the  lips  of 
thefe  fair  difpofers  of  renown.  Amidft  the  contending  praife  of 
the  judges  and  the  knights,  the  mufic  of  war,  and  the  fhouts  of 
the  people,  the  vidors  were  now  conduded  to  the  palace  of  the 
prince  or  the  noble  who  exhibited  the  torneament.  There,  at 
the  feaft,  which  concluded  their  triumph,  they  were  expofed  to 
the  keen  look,  and  the  Impaflioned  admiration  of  whatever  was 
moft  accompliflied  in  beauty  and  in  arms.  And,  in  the  height 
of  a  glory,  in  which  they  might  well  have  forgot  that  they  were 
mortal,  they  employed  themfelves  to  confole  the  knights  they 
had  vanquiflied,  and  afcribed  their  fuccefs  to  fortune,  not  to  va- 
lour ;  difplaying  a  demeanour  complacent  and  gentle,  difarming 
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envy  by  modefty,  and  enhancing  greatnefs  by.  generous  fympa- 
thy  and  magnanimous  condefcenfion  (17). 

The  operation  of  love  and  of  glory,  fo  powerful  in  the  infti- 
tutions  of  which  I   fpeak,   was   advanced  and  infpirited  by  re- 
ligion ;  and  principles,  the  moft  efficacious  in  our  nature,  built 
the  fabric  of  the  Gothic  manners.     Devotion  had  chara£terifed 
the  barbarian  in  his  woods.     The  god  of  war  was  propitious  to 
the  brave,  the  confecrated   ftandard  led  to  vidory  ( 1 8),  and  an 
immortality  and  a  paradife  took  away  its  terrors  from  death  (19). 
Chriftianity,  which  looks  with  a  fovereign  contempt  to  every 
other  mode  of  faith,  wliich  holds  out  to  the  believer  the  moft 
flattering  joys,  and  which,   not  contented  with  haunting  guilt 
with  remorfe  in  the  prefent  fcene,  lifts  it  from  its  grave  to  tor- 
ture it  with  eternal  pains  in  another  exiftence  ;  Chriftianity,  I 
fay,  was  more  calculated,  than  the  fuperftitions  of  paganifm,  to 
imprefs  the  imagination  and  the  heart  (20).    The  rite  of  baptiftn 
taught  the  follower  of  Odin  to  transfer  his   worfliip  to  Chrift, 
To  defend  Chriftianity  with  his  fword  and  his  life,  became  a  fa- 
cred  vow,  to  which  every  knight  v^'as  ambitious  to  fuhmit.    He 
confidered  hiuifelf  as  a  faint,  as  well  as  a  hero  ;  and,  on  the  foun- 
dation of  his  piety,  the  fucceftors  of  St  Peter  were  to  precipitate 
the  armies  of  Europe  upon  Afia,  and  to  commence  the  crufades, 
thofe  memorable  monuments  of  fuperftition  and    heroifm(2i). 
The  lady,   not  lefs  than  the  knight,  was  to  feel  the  influence  of 
this  religion.     Society  was  to  be  difturbed  with  the  fublime  ex- 
travagance 
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travagance  of  fanatics,  who  were  to  court  perfections  out  of  the 
order  of  nature.  Mortifications,  aufterities,  and  penances,  were 
to  be  meritorious  in  proportion  to  their  duration  and  crueltv. 
The  powers  and  afFe£tions  of  the  mind  and  the  heart,  were  tor 
ficken  and  to  languifli  in  frivolous  and  fatiguing  ceremonials. 
The  eye  of  beauty  was  to  fadden  in  monafteries  and  in  folitude, 
or  to  light  the  unholy  fires  of  a  rampant  priefthood.  The  deity 
was  to  be  worfhipped  in  abjednefs  and  in  terror,  as  if  he  con- 
temned the  works  he  had  made,  and  took  delight  in  human  de- 
jedion  and  wretchednefs. 

But,  while  ecclefiaftics,  defigning  and  ambitious,  were  to  abufe 
mankind  by  the  means  of  this  new  faith,  it  was  to  be  beneficial 
to  manners  by  the  purity  of  its  moral.  While  it  was  to  guard 
the  fexes  from  frailty,  it  invigorated  the  fenle  of  juftice  ;  and, 
in  a  period  of  diforder  and  confufion,  taught  the  knight  to  be 
flrenuous  in  vindicating  the  wrongs  of  the  injured.  The  weak 
and  the  opprefled,  the  orphan  and  the  widow,  had  a  particular 
claim  to  his  protedlion.  To  difobey  their  call,  was  to  infringe 
a  law  of  chivalry,  and  to  incur  difhonour  and  infamy.  He 
feemed,  in  fome  meafure,  to  be  entrnfled  with  the  power  of  the 
magiftrate;  and  the  falliion  of  the  times  made  him  forward  to 
employ  his  arm,  and  to  fpill  his  blood  in  the  caufe  of  innocence 
and  virtue. 


Thus 
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Thus  war,  gallantry,  and  devotion,  confpired  to  form  the  cha- 
rader  of  the  knight.  And  thefe  manners,  fo  lofty  and  fo  roman- 
tic, were  for  ages  to  give  a  fplendour  to  Europe,  hy  diredling  the 
fortunes  of  its  nations,  and  by  producing  examples  of  magnani- 
mity and  valour,  which  are  unequalled  in  the  annals  of  man- 
kind. But  their  effedts  in  policy  and  war,  however  confpicuous, 
are  of  little  confideration,  when  compared  with  the  permanent 
tone  they  communicated  to  fociety.  The  fpirit  of  humanity, 
which  diftinguifhes  modern  times  in  the  periods  of  war,  as  well 
as  of  peace  ;  the  gallantry  which  prevails  in  our  converfations 
and  private  intercourfe;  on  our  theatres,  and  in  our  public  affem- 
blies  and  amufements ;  the  point  of  honour  which  corrects  the 
violence  of  the  paffions,  by  improving  our  delicacy,  and  the 
fenfe  of  propriety  and  decorum  ;  and  which,  by  teaching  us  to 
confider  the  importance  of  others,  makes  us  value  our  own  ; 
thefe  circumftances  arofe  out  of  chivalry,  and  difcriminate  the 
modern  from  the  antient  world. 

The  knight,  while  he  acquired,  in  the  company  of  the  ladies, 
the  graces  of  external  behaviour,  improved  his  natural  fenfibili- 
ty  and  tendernefs.  He  fmoothed  over  the  roughnefs  of  war 
with  politenefs.  To  be  rude  to  a  lady,  or  to  fpcak  to  her  difad- 
vantagc,  was  a  crime  which  could  not  be  pardoned.  He  guard- 
ed her  pofleffions  from  the  rapacious,  and  maintained  her  repu- 
tation againft  flander.  The  uncourteous  offender  was  driven  from 
the  fociety  of  the  valiant ;  and  the  interpofition  of  the  fair  was 

often 
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often  neceflary  to  protect  him  from  death.  But  the  courtefy  of 
the  knight,  though  due  in  a  pecuHar  manner  to  the  female  fex, 
extended  itfelf  to  all  the  bufinefs  and  intercourfe  of  civil  life. 
He  ftudied  a  habitual  elegance  of  manners.  Politenefs  became 
a  knightly  virtue  ;  it  even  attended  him  to  the  field  of  battle, 
and  checked  his  paffions  in  the  ardour  of  vidory.  The  gcne- 
rofity  and  the  delicate  attentions  he  fliovved  to  the  enemy  he  had 
vanquiflied,  are  a  fatire  on  the  warriours  of  antiquity  (23).  His 
triumphs  were  diigraced  by  no  indecent  jjy,  no  brutal  ferocity. 
Courteous  and  generous  in  the  general  ftrain  of  his  conduit, 
refined  to  extravagance  in  his  gallantry  to  the  ladies,  and  the  de- 
clared protestor  of  religion  and  innocence,  he  was  himfelf  to  be 
free  from  every  ftain.  His  rank,  his  duties,  and  his  cares,  made 
him  aim  at  the  perfedion  of  virtue.  His  honour  was  to  be  as 
inconteftable  as  his  valour.  He  profelfed  the  moft  fcrupulous 
adherence  to  truth  and  to  juftice.  And,  the  defedts  of  civil  go- 
vernment, and  his  perfonal  independence,  gave  an  uncommon 
value  and  propriety  to  his  perfonal  fidelity.  The  formalities  of 
the  fingle  combat,  which  were  fo  fcrupuloufly  juft,  as  to  remove 
even  the  fufpicion  of  every  thing  unfair  and  diflionourable,  fo- 
ftered  the  pundlilious  nicety  of  his  demeanour  (;zj.).  To  utter 
a  falfehood,  was  an  offence  of  which  the  Infamy  was  never  to 
be  effaced.  The  culprit  was  degraded  from  knighthood ;  a 
punifliment  more  terrible  to  the  warriour  than  death  (25).  To 
give  the  lie  to  a  knight  vs'as,  of  confcquence,  to  infult  him  in  a 
point  the  mofl  tender;   and,   while  he  was  careful  to  maintain 

1  z  his 
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his  integrity,  and  ambitious  to  entitle  liimfelf  to  its  honours,  he 
was  ardent  and  forward  to  defend  himfelf  againft  an  improper 
accufation,  and  to  punifh  the  abufer  of  his  name.  His  delicacies 
on  this  head  demand  refpedl  and  commendation ;  yet  the  ri- 
gid moralift  has  been  pleafed  to  make  them  the  object  of  his  ri- 
dicule. His  ridicule,  however,  is  as  abfurd  as  it  is  contemptu- 
ous. It  applies  not  to  the  purer  ages  of  chivalry,  when  honour 
was  infeparable  from  virtue;  and,  perhaps,  it  is  unjuft  in  every 
application,  but  when  it  refers  to  individuals,  who,  being  foul 
with  meannefs,  lay  claim  to  the  confideration  of  probity  and 
charader,  and  infolently  appeal  to  their  fwords  to  fupport  their 
pretenfions. 
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property  were  to  open  up  the  felftihnefs  of  mankind  ;  and  the 
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feudal  aflbciatlon,  which  was  originally  an  exercife  of  bounty 
and  gratitude,  was  to  be  a  fource  of  oppreffion  and  wantonnefs. 
The  fruits  of  love,  amity,  and  friendfhip,  were  to  become  the 
foundation  of  difcord  and  contention.  The  fuperior  and  the 
vaflal,  the  chief  and  the  retainer,  fo  intimately  connected,  and 
fo  fondly  attached,  were  to  be  hoftile  to  each  other.  Violence 
and  corruption  were  to  disfigure  fociety ;  and  fcenes  of  fplen- 
dour,  liberty,  and  greatnefs,  were  to  be  .fucceeded  by  rapacity, 
oppreffion,  and  meannefs. 

The  diftindlion  of  thefe  different  fituations,  though  negle£led 
by  the  antiquary,  the  lawyer,  and  the  hiftorian,  is  yet  a  matter 
of  the  greateft  importance.  It  is,  in  fome  meafure,  the  key  to 
the  hiftory  of  modern  nations.  It  will  lead  us  to  difcover  many 
miftakes  and  mifapprehenfions  which  conceal  and  deform  topics 
of  the  higheft  moment  and  curiofity.  It  will  overthrow  many 
pofitions  which  have  perplexed  and  milled  the  refearches  of  the 
learned,  and  the  reafonings  of  the  fpcculative. 

While  the  greatnefs  and  fimplicity  of  thofe  manners,  which 
the  conquerors  of  Rome  brought  with  them  from  their  woods, 
continued  to  animate  their  pofterity,  the  feudal  affociation  was 
noble  in  its  principles,  and  ufetul  in  its  pradice.  The  folicitudes, 
and  the  mercenary  fpirlt  which  rife  up  with  commerce,  were  un- 
known, and  the  fuUefl:  fcope  was  given  to  nature  and  the  paf- 
fions.     The  anions  and  condud  of  men  were  direded  by  fenti- 

ment 
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ment  and  affedion.  In  the  ardour  of  private  confederacies,  the 
general  feehngs  of  generofity  were  augmented.  The  emotions 
of  the  heart  increafed  their  force  by  coufiaement.  And  the  lord 
and  the  vaflal  were  linked  to  each  other  in  the  clofeft  connection. 
The  arms  and  the  zeal  of  his  followers  were  the  ftrength  and 
the  bulwark  of  the  chief  or  the  fuperior.  The  bounty  and  the 
power  of  the  chief  or  the  fuperior,  were  the  fubfiftence  and  pro- 
tection of  the  followers  or  the  vaflals.  Their  interefls  and  their 
pafllons  were  the  fame;  and  a  conftant  communication  of  good 
offices  kept  alive  their  attachments. 

The  vaflal,  kneeling  before  his  lord,  and  putting  his  hands  In- 
to his,  acknowledged  him  for  his  fuperior ;  '  1  become,'  faid  he, 
*  your  man,  from  this  day  forward,  for  life,  and  limb,  and 
'  earthly  honour.'  The  lord,  receiving  him  in  his  arms,  gave 
him  the  kifs,  which  bellowed  his  countenance  and  favour.  This 
rite,  known  under  the  appellation  oi  homage.,  exprefiedfubmiflion 
and  reverence  on  the  part  of  the  vaflal,  protection  and  defence  on 
that  of  the  lord.  The  oath  ofyi-^///,  or  the  engagement  of  fide- 
lity, was  then  pronounced.  *  Hear  this,  my  lord,'  faid  the  vaflal,  '  I 
'  will  be  faithful  and  loyal  to  you,  for  the  tenements  I  hold.  So 
«  help  me  God  and  his  faints  (1).'  They  were  exatt  to  obliga- 
tions in  which  were  comprifed  their  intcreft,  their  glory,  and 
their  pleafure.  In  every  a£t  of  civil  life,  in  peace  and  in  war, 
they  found  alike  the  ufes  and  advantages  of  their  union.  In  the 
caftlc  of  the  lord,  the  vaflal  added  to  his  retinue,  and  proclaimed 

his 
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his  magnificence.  In  his  court  he  affifted  in  the  adminiftration 
of  jufliice.  In  the  field,  he  fought  by  his  fide,  and  covered  his 
perfon  with  his  fhield.  On  the  foundation  of  their  connexion, 
and  of  that  of  the  land  or  fief,  which  the  former  beftowed  on  the 
latter,  a  train  of  incidents  were  to  arife,  the  unequivocal  expref- 
fions  of  friendfhip  and  habitude,  the  tender  and  afFedionate 
fruits  of  an  intercourfe  the  moft  devoted  and  zealous. 

While  the  grants  of  land  were  precarious,  or  for  life,  the  fupe- 
rior  was  fond  to  educate  in  his  hall  the  expectants  of  his  fiefs. 
And,  when  they  defcended  to  a  feries  of  heirs,  or  in  perpetuity, 
he  was  careful,  on  the  death  of  the  feudator,  to  take  the  charge 
of  his  fon,  and  his  eftate.  The  former  was  a  hope  to  him  of 
future  greatnefs.  He  proteded  his  perfon,  diredted  his  educa- 
tion, and  watched  over  his  concerns.  He  felt  a  pride  in  obfer- 
ving  his  approaches  to  manhood,  and  delivered  to  him,  on  his 
majority,  the  lands  of  his  anceftor,  which  he  had  been  ftudious 
to  improve.  Thefe  cares  were  exprefled  in  the  incident  of 
'wardjloip'. 

The  vaflal,  on  entering  to  his  fief,  confclous  of  gratitude,  and 

won  with  the  attentions  of  his  lord,   made  him  a  prefent.     1  his 

acknowledgement)  fo  natural,  and  fo  commendable,  produced  the 

incident  of  relief. 

Grateful 
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Grateful  for  the  paft,  and  anxious  for  the  future  favour  of  his 
chief,  the  vaflal  did  not  incline  to  ally  himfelf  to  a  family  which 
was  hoftile  to  him.  The  chief  was  ambitious  to  add  to  his 
power  and  fplendour,  by  confulting  th€  advantageous  alliance  of 
his  vaflal.  They  joined  in  finding  out  the  lady  whofe  charms 
and  whofe  connedions  might  accord  with  the  paffions  of  the  one 
and  the  policy  of  the  other.  This  attention  gave  eflablilhment 
to  the  incident  of  tnaniage. 

When  the  fuperior  was  reduced  todiftrefs  and  captivity,  in  the 
courfe  of  public  or  of  private  wars,  when  he  was  in  embaralT- 
ment  from  prodigality  or  wafte,  when  he  required  an  augmen- 
tation of  means  to  fupport  his  grandeur,  or  to  advance  his 
fchemes  and  ambition,  the  vaflal  was  forward  to  relieve  and  afllfl: 
him  by  the  communication  of  his  wealth.  On  this  foundation 
there  grew  the  incident  of  aid. 

When  the  vaflal  gave  Vv^ay  to  violence  and  diforder,  or  when 
by  cowardice,  treachery,  or  any  ft;riking  delinquence,  he  render- 
ed himfelf  unworthy  of  his  fief,  the  facred  ties  which  bound  him 
to  his  lord  were  infringed.  It  was  necefiary  to  deprive  him  of 
his  land,  and  to  give  it  to  a  more  honourable  holder.  This  was 
the  origin  of  the  incident  of  efcheat  (2), 

Amidft  the  contention  of  friendfliip,  and  the  mutuality  of  mind 
^hich  exercifed  and  informed  the  lord  and  the  vaflTal,  there  was 

K  experienced 
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experienced  a  condition  of  activity,  liberty,  and  happinefs  (3). 
The  vaffals  attended  to  the  retainers  who  were  immediately  be- 
low them.  In  their  turn,  they  were  courted  by  the  lords,  whofe 
ftrength  they  conftituted  (4).  And  the  lords  gave  importance  to 
the  fovereign.  A  fubordination  was  known,  which  was  regular, 
compad,  and  powerful.  The  conitituent  parts  interefted  in  go- 
vernment (5),  as  vv'ell  as  war,  were  attentive,  in  their  feveral  de- 
partments, to  the  purpofes  of  order  and  juftice;  and,  in  national 
operations,  they  aded  with  an  union  that  made  them  formidable. 
Of  this  afTociation,  political  liberty  was  the  refult.  And,  while 
this  fortunate  (late  of  things  continued,  the  people,  in  every 
country  of  Europe,  came  in  arms  to  their  national  aflembly,  or 
appeared  in  it  by  their  reprefentatives  (6). 

Such,  in  a  more  particular  manner,  was  the  condition  of  the 
Anglo-Saxon  period  of  our  hiflory  ;  and  the  people,  happy  alike 
in  their  individual  and  their  politic  capacity,  as  men  and  as  citi- 
zens, were  to  bear,  more  reluctantly,  the  oppreflions  of  the  Nor- 
man times.  The  impreffion  of  their  telicity  was  to  defcend 
down  with  vivacity,  in  the  fucccffion  of  the  earlier  Norman 
princes,  and  to  produce  the  moil  memorable  ftruggles  for  liber- 

Nor  was  It  in  England  only  that  fuch  convulfions  were  expe- 
rienced. The  fame  injuftice  and  oppreflions  which  were  to  (hake 
this  nation,  prevailed  in   every  country  of  Europe,  and  gave  a 
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beginning  to  thofe  contentions  wlilch  were  to  terminate  in  the 
deftruftion  of  their  anticnt  independence. 

In  this  ifland  alone,  the  valour  and  the  fortune  of  its  inhabi- 
tants were  to  teach  freedom  to  revive  in  the  midfl:  of  tyranny. 
The  barons  and  the  people  were  to  inform  King  John  of  his 
condition  and  their  own  ;  and  to  give  thofe  leflons  of  inftruc- 
tion  to  his  fucceflbrs  which  they  are  never  to  forget  without  dan- 
ger ;  and  which  a  future  tyrant  was  to  confirm  with  his  blood, 
while  an  injured  nation  made  it  to  ftream  from  the  fcafFold  to  a- 
tone  an  infolent  ambition,  and  violated  laws. 

Diforders,  which  were  to  be  felt  throughout  Europe,  are  not 
to  be  referred  entirely  to  the  rapacity  and  the  adminlftration  of 
princes.  There  mull  be  a  caufe  more  comprehenfive  and  gene- 
ral, to  which  they  are  chiefly  to  be  afcrlbed. 

The  original  manners  which  the  conquerors  of  the  Romans 
brought  from  their  forefts,  were  to  fpend  their  force.  The  high 
fentiments  which  had  refulted  from  the  limited  ideas  of  property, 
were  to  decay.  The  generous  maxims  of  the  feudal  aflbciation, 
and  the  difinterefted  wildnefs  of  chivalry,  were  to  fuffer  with 
time.  Property  was  unfolded  in  all  its  relations,  and  in  all  its 
ufes.  It  became  a  diftindlion  more  powerful  than  merit,  and  was 
to  alter  the  condition  of  fociety.  By  feparating  the  intcreds  of 
the  lord  and  the  vaffal,  it  was  to  deftroy   for  ever  the  principles 
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of  their  aflbciation  ;  and  the  incidents,  which,  in  a  better  age, 
had  foftered  their  f  riendlhip,  were  to  feed  their  rage,  and  to  pro- 
long their  animofity.  As  their  confederacy  had  been  attended 
with  advantages  and  glory,  their  difaifedlion  was  marked  with 
debafement  and  fubjedion.  Out  of  the  fweets  of  love,  a  fatal 
bitternefs  was  engendered.  Sufferance  was  to  fucceed  to  en- 
joyment ;  oppreiTion  to  freedom.  Society  and  government  were 
to  be  tumultuous  and  dilbrderly  ;  and  difeafes  and  infirmities 
were  to  threaten  their  decay. 

In  the  prevalence  of  property  and  of  mercenary  views,  the 
•ward  of  the  infant  vaflal,  which  the  fuperior  once  confidered  as 
a  facred  care  and  an  honourable  truft,  was  to  be  regarded  in  no 
other  light  than  as  a  lucrative  emolument.  The  acquifitions 
of  the  vaffal,  which,  in  their  ftate  of  agreement  and  cordiality, 
were  a  ftrength  to  the  lord,  feemed  now  to  detracSt  from  his  dof 
mains.  He  committed  fpoil  on  the  eftate  which,  of  old,  it  was 
his  pride  to  iniprove.  He  neglected  the  education  of  the  heir. 
He  gave  repeated  infults  to  his  perfon.  The  relations  of  the 
vaflal  were  often  to  buy  from  the  fuperior  the  cuftody  of  his 
perfon  and  his  lands.  This  right  was  more  frequently  to  be  let 
out  to  exercife  the  rapacity  of  ftrangers.  The  treafary  of  prin- 
ces was  to  increafe  with  this  traffic  ;  and  fubjeit-fuperiors  were 
to  imitate,  as  well  from  neceffity  as  from  choice,  the  example  of 
princes  (7).  The  heir,  on  his  joylefs  majority,  received  the  lands 
of  his  anceflor  ;  and,  while  he  furveyed,  with  a  melancholy  eye, 

his 
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his  caftles,  which  bore  the  marks  of  neglect,  and  his  fields,  which 
were  deformed  with  wafte,  new  grievances  were  to  embitter  his 
complaints,  and  to  fwell  his  paflions.  / 

The  relief.,  which  originally  was  no  more  than  a  prefent,  at; 
the  pleafure  of  the  vailal,  on  his  entering  into  the  fief,  was  con- 
folidated  into  a  right.  An  expreffion  of  gratitude  was  convert- 
ed into  a  debt  and  a  burden.  The  fuperior,  before  he  inverted 
the  heir  in  his  land,  made  an  exadlion  from  him,  in  which  he 
had  no  rule  but  his  rapacity.  His  demand  was  exorbitant  and 
grievous.  And  »f  the  heir  delayed  too  long  to  extuiguifh  this 
fine  of  redemption,  or  was  unable  to  pay  it,  the  fuperior  conti- 
nued his  polfeflion  of  the  eRate.  Rigours,  fo  humiliating  and 
fo  frantic,  produced  clamour,  difcontent,  and  outrage.  Mitiga- 
tions were  to  be  applied  to  them,  and  to  prove  ineffedual.  Laws 
were  to  be  made  againft  them,  and  to  be  dilregarded  (^8). 

The  marriage  of  the  vaflal,  which  could  not  be  abufed  while 
their  aflbciatioa  was  firm  and  their  interert  mutual,  became  a 
moft  ruinous  perquifite,  wlien  their  aflbciation  was  broken,  and 
tlieir  intcrell  difcordant.  1  he  fuperior  could  give  his  vafldl  in 
marriage  to  whom  he  pleafed.  1  his  right  he  exerted  as  a  pro- 
perty. It  n-.ight  be  purchafed  from  him  by  the  vaflal  himfelf,  or 
by  a  ftranger.  T  he  marriage  of  the  vaflTal,  without  the  confent 
of  the  fuperior,  involved  the  forfeiture  of  the  eftate,  or  was  pu- 
niflied  with  opprcffive  penalties.     It  was  a  rule,  indeed,  refulting 

out 
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out  of  their  former  habitudes,  that  the  heir  fliould  not  be  married 
to  his  difparagement  (9).  But  this  rule  was  overlooked  amidll; 
the  violence  of  the  times.  The  fuperior  had  no  check  but  from 
his  humanity,  the  vaffa!  no  relief  but  in  remonftrance. 

This  right,  fo  mortifying  to  the  male  heir,  was  a  ftretch  of 
flill  wilder  oppreffion,  and  more  ferocious  cruelty,  when  exerci- 
fed  on  the  female  ward.  Her  hand  might  be  tendered  at  the 
will  of  the  fuperior.  He  might  pay  no  attention  to  her  affec- 
tions. She  was  to  fubmit  at  his  mandate  to  indecent  embraces, 
imfandioned  with  love.  Her  beauty  was  to  Icfe  its  fweets,  and 
her  heart  its  enjoyments,  to  feed  his  avarice,  and  to  gratify  his 
whim.  Her  relations  were  often  to  buy  from  him  a  privilege 
fo  frightful ;  and  the  unfeeling  tyrant  was  to  paint  the  horrors 
of  its  exertion,  to  extort  his  demand  (10). 

The  aid  which,  in  happier  times,  the  vaffal  bellowed  out  of 
benevolence  to  relieve  the  diftrefs,  and  to  affifl:  the  grandeur  of 
his  lord,  became  a  burden  and  a  tax  in  the  mifery  of  their  dif- 
affeftion.  It  was  arrogated  as  a  duty  and  a  tax.  The  lord  cal- 
led for  an  aid  or  contribution,  when  his  eldeft  daughter  was 
married,  when  his  eldeft  fon  was  made  a  knight,  and  when,  ha- 
ving been  taken  in  war,  his  own  pcrfon  was  to  be  ranfbmed. 
Thefe  were  efteemed  the  legal  occafions  when  exadlions  could  be 
made  (11).  But  cuRom  and  practice  authorifed  the  requifition 
of  aids  on  pretences  the  moft  frivolous.  "When  the  crown  or  the 

lord 
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lord  was  ditpofed  to  be  oppreflfive,  they  could  find  a  reafon  for 
an  aid ;  and  wants,  not  his  own,  were  to  affedl  every  moment 
the  fubftance  of  the  vaflal  (12). 

While  their  confederacy  was  maintained,  it  was  not  on  any 
flight  foundation,  that  the  fief  could  be  taken  from  the  vaifal. 
Cowardice,  diflionour,  treachery,  or  treafon,  were  then  the  caufes 
of  efcheat.  The  lord  was  not  to  be  foofi^ended  with  lefler  delin- 
quencies, as  to  take  pofleffion  of  the  eilate.  In  the  times,  however, 
of  their  difagreement,  the  caufes  of  forfeiture  were  to  multiply, 
and  he  was  to  be  adive  to  enforce  them.  Trefpafl'cs  and  trifles 
were  to  be  fufficient  grounds  for  the  feifure  of  lands,  of  which 
the  pofleiTor  was  ofTenfive.  The  valfal  held  a  precarious  and 
dangerous  territory  ;  and,  with  a  mind  difpofed  to  be  hoftile  to 
his  chief,  was  to  obierve  to  him  an  attentive  and  pundilious  de- 
meanour. If  he  refufed  too  long  to  attend  the  court  of  the  fu- 
perior,  and  to  give  his  oath  of  fidelity  ;  if  he  happened  to  com- 
mit the  flighteft  infringement  of  his  oath  ;  if  he  forefaw  any 
misfortune  that  was  to  befal  his  lord,  and  negleded  to  inform 
him  of  it ;  if,  by  any  adl,  he  was  to  afi*e(£t  the  credit  or  the  re- 
putation of  his  fuperior  ;  if  he  fhould  chance  to  reveal  any  pri- 
vate circumflance  concerning  him  ;  if  he  fhould  grant  an  infeu- 
datlon  in  any  other  form  than  that  in  which  he  held  his  own  j 
if  he  fliould  make  love  to  the  wife  or  the  tiaughtcr  of  his  lord, 
or  fhould  carefs  his   fifter,   while  yet  a  virgin  and  unmarried  j 
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fliefe,  and  reafons  ftill  more  abfurcl,  were  to  forfeit  the  eftate  to 
the  fiiperior,  and  to  involve  the  ruin  of  the  vaflal,  and  that  of  his 
family  (13). 

A  fyftem  of  oppreffion  the  mofl:  deftruiSlive  was  thus  efta- 
blilhed  ;  and,  by  a  ftrange  peculiarity  in  the  hiftory  of  man- 
kind, the  fame  ificidcnis  were  to  aQ.  in  the  produ£lion  of  fitua- 
tions  the  mofl  oppofite.  In  one  period,  they  were  to  encourage 
liberty  and  happinefs ;  in  another,  rapacity  and  favagenefs. 
Profpcrity  and  vigour  attended  the  feudal  aflbciation  in  its  youth. 
Its  maturity  was  marked  with  peevifhnefs  and  infirmities  ;  and 
a  croud  of  obfervers,  being  only  to  fee  it  in  this  condition,  were 
to  miflake  its  fpirit,  and  to  furvey  it  without  enlargement. 

The  monks,  who,  on  the  revival  of  letters,  prefumed  to  chro- 
nicle the  tranfadtions  of  men,  looked  to  the  paft  with  the  pre- 
judices of  their  own  times.  They  could  know,  and  could  com- 
prehend, no  manners  but  their  own.  The  cultivated  hiflorian 
was  to  obferve  and  to  complain  of  their  omiiTions  ;  but,  inftead 
of  labouring  to  fupply  them,  he  was  only  to  arrange  their  ma- 
terials, to  hold  out,  with  luftre)  fome  fuperior  names,  and  to 
give  his  narrative  the  charm  of  pidure  and  ornament.  The 
lawyer  and  the  antiquary  were  to  be  equally  uninftrudive ; 
while  the  former  confines  his  remark  to  the  legiflation  and  the 
pradtice  of  his  own  age  ;  and  while  the  latter,  amufing  himfelf 
in  the  fearch  of  dates  and  of  trifles,    feeks  not  to  advance  into 

any 
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any  general  views,  or  to  catch  the  fpirlt  of  thofe  antient  periods, 
which  provoke  his  fweat  and  his  toil. 

The  ufages  and  cuftotns  which  the  barbaric  tribes  brought 
from  their  woods,  the  remote  fource  of  all  their  laws,  tranfac- 
tions,  and  eftablilliments,  were  to  be  obferved  with  a  tranfient 
regard.  They  are,  notwithftanding,  the  fure  guides  which  are 
to  direct  the  inquirer  in  the  darknefs  and  obfcurity  of  the  mid- 
dle times.  They  point  to,  and  evince  the  diftindlion  that  is  now 
made  in  the  hiflory  of  the  feudal  affociation.  And,  they  are  to 
lead  to  other  diftindions  of  curiofity  and  ufefulnefs. 


SEC- 
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SECTION         II. 


A  BiJlinSlion  in  the  Hi/lory  of  Anns  and  Chivalry.  The  Sove- 
reign is  confidered  as  the  Fountain  of  Honour.  The  Epoch  of 
the  Grandeur  of  Chivalry.  The  Decline  of  Fiefs.  The  Reme' 
dy  for  their  Recovery.  The  Invention  of  Knight-fervice.  The 
Kjiight's  Fee.  The  Di/lindion  betiveen  the  Knight  of  Tenure 
and  the  Knight  of  Honour.    Fiefs  under  Knight-fervice. 


TH  E  decline  of  the  Gothic  manners,  while  it  afFeded 
fo  ftrongly  the  feudal  aflbciation,  did  not  fail  to  extend 
its  influence  to  chivalry  and  arms.  Every  pofleffor  of  a  fief  con- 
ferred, of  old,  at  his  pleafure,  the  dignity  of  knighthood  ;  and 
every  perfon  who  had  been  admitted  to  knighthood,  had  a  title 
to  beflovr  it.  But,  when  the  feudal  connexion  was  infringed, 
and  its  generous  principles  were  deftroyed,  the  feudatory  was 
difpofed  no  longer  to  feek  out  the  meritorious  whom  he  might 
advance  to  an  honour,  which  was  to  be  an  advantage,  and  to  re- 
fle£l  a  glory  to  his  fuperior.  He  was  now  the  enemy,  not  the 
friend  of  his  lord,  and  wilhed  neither  to  add  to  his  fplendour  in 
peace,  nor  to  his  power  in  war.  He  had  grown  more  felfifli  with 

time, 
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time,  and  the  knowledge  of  property.  He  was  to  avoid,  not  lefs 
from  intereft  than  paflion,  the  having  knights  in  his  train.  The 
right  which  it  had  been  his  pride  to  exercife,  he  regarded  with 
coldnefs.  And,  what  the  pofleffor  of  the  fief  was  carelefs  to  be- 
ftow,  the  fimple  knight  did  not  pertinacioufly  arrogate  as  a  pre- 
rogative. The  prince  or  fovereign,  from  whom  it  had  always 
been  the  greateft  favour  to  receive  this  dignity,  came,  by  degrees, 
exclufively  to  confer  it.  At  the  head  of  the  ftate  and  of  arms, 
he  was  to  be  confidered  as  the  fountain  of  honour. 

The  diftindion  of  knighthood,  accordingly,  did  not  imme- 
diately fall  in  the  declenfion  of  the  feudal  affociation.  It  felt, 
indeed,  the  fliock  which  feparated  the  interefls  of  the  fuperior 
and  the  vailal  j  but,  iurviving  its  impulfe,  it  was  to  rife,  for  a 
time,  in  height  and  iplendour.  When  in  the  creation  only,  and 
at  the  difpofal  of  the  Prince,  it  was  to  acquire  a  value  from  his 
greatnefs.  It  was  to  be  given,  for  a  feafon,  with  more  choice 
and  referve,  than  when  at  the  will  of  the  poffefl'or  of  the  fief, 
and  of  the  fimple  knight.  Higher  feats  of  prouefs,  the  pof- 
felTion  of  greater  wealth,  more  illuftrious  defcent,  were  to  be  re- 
quired in  its  candidate.  This  was  the  epoch  of  its  lullre  and 
renown.  Heralds,  fkilful  in  pedigrees  and  armories,  were  to 
multiply.  The  duel  was  to  improve  in  ceremony  and  parade  ; 
torneaments  were  to  advance  in  magnificence  ;  and,  a  court  of 
chivalry,  extenfive  in  its  jurifdiclion,  was  to  regulate  deeds  of 
arms,  and  ufagcs  of  war  (x). 

L  2  But, 
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But,  while  the  feudal  aflbciatlon  ia  its  decline  was  thus  to 
contribute  to  the  elevation  of  the  antient  chivalry,  by  threaten- 
ing its  ruin,  it  was  to  produce  efFe£ts  of  ftill  higher  importance, 
and  of  an  operation  not  lefs  univerfal.  It  was  to  give  a  new  ap- 
pearance to  fiefs,  and  a  more  regular  form  to  the  feudal  militia. 
It  was  to  protrad  the  fall  of  a  fyftem  already  ruinous,  to  create 
new  diforders,  and  to  lead  to  new  eftablifhments. 

Though  the  cordiality  of  the  lord  and  the  vaffal  was  decayed, 
the  grant  of  land  from  the  former  to  the  latter  continued  its  obli- 
gations. The  vaflal  was  held  by  a  tie,  which  he  could  not  re- 
nounce without  forfaklng  his  importance.  His  property  and 
fubfiftence  failened  him  to  an  enemy.  His  paffions  and  his  du- 
ties were  at  variance.  He  might  hate  the  perfon  of  his  lord, 
but  he  was  to  bow  to  him  as  his  fuperior.  The  grant  of  land 
he  enjoyed,  bound  him  to'the  performance  of  military  fervice. 
With  a  cold  heart,  he  was  to  buckle  himfelf  in  his  armour  ;  and, 
with  reludant  fteps,  he  was  to  follow  the  march  of  his  chief. 
Of  old,  it  had  been  his  fondeft  attention  to  carry  all  his  ftrength 
againft  an  enemy,  that  he  might  difplay  his  own  greatnefs,  and 
add  to  the  magnificence  of  his  fuperior.  He  now  furniflied  un- 
willingly the  leaft  afliftance  in  his  power.  The  fervour  of  his 
former  conduit  was  never  more  to  advance  the  meafures  of  am- 
bition. And,  in  this  ftate  of  things,  the  feudal  militia  was  to 
cbaru£l  and  retard,  rather  than  to  forward  the  operations  of 

princes. 
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In  the  heart  of  a  populous  kingdom,  and  furrounded  with 
fubjeds  accuftomed  to  arms,  the  feudal  fovereign  was  thus  to 
feel  an  unnatural  weaknefs.  A  malady,  fo  formidable,  could 
not  but  produce  an  anxiety  for  its  cure.  And,  what  is  no  lefs 
certain  than  peculiar,  in  the  different  countries  of  Europe,  the 
fame  remedy  was  applied  to  it. 

Fiefs,  or  the  grants  of  land  under  military  fervice,  had  ad- 
vanced from  being  annual  to  be  for  life;  and,  from  being  dona- 
tions for  life,  they  were  to  proceed  to  be  hereditary.  It  was  be- 
fore the  eftablifhment  of  this  ultimate  point  in  their  progreffion, 
that  the  happinefs  of  the  feudal  aflbciation  was  difturbed. 
And,  it  was  the  eftablifhment  of  this  point  which  was  to  afford 
the  opportunity  to  princes  of  recovering,  in  fome  degree,  their 
greatnefs.  While  the  cordiality  of  the  vaffal  was  maintained,  a 
general  ohV\ga.tion  of  military  fervice  was  fufhcient  to  induce  him 
to  marfhal  all  his  force  in  the  field.  When  this  cordiality  was 
deftroyed,  policy  was  to  extort  what  his  genercfity  and  attach- 
ment had  conferred.  Lands  were  to  be  burdened  with  a  full 
and  exa£t  proportion  of  foldiers.  The  giving  them  out  in  per- 
petuity was  the  feafon  for  annexing  this  burden.  An  expedi- 
ent, natural,  and  not  to  be  oppofed,  fuggeilcd  itfelf.  The  te- 
nure of  knight-ferijice  was  invented. 

A  portion  of  land,  of  which  the  grant,  by  the  agreement  of 
the  giver  and  the  receiver,  entitled  to  the  fervice  of  a  foldier  or  a 
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knight,  was  a  knight' s  fee.  An  eftate,  of  two  hundred  fees,  fur- 
niflied,  of  confequence,  two  hundred  knights.  Manours,  ba- 
ronies, and  earldoms,  were  thus  powerful,  in  proportion  to  their 
extenfivenefs.  The  grants  from  the  fovereign  to  the  nobles 
claimed  the  fervice  of  fo  many  knights  ;  and  the  fub-infeuda- 
tions  of  the  nobles  enabled  them  to  perform  this  fervice  (2).  The 
tenants  of  the  crown  who  were  not  noble,  had  alfo  their  fees, 
and  furniChed  proportionally  their  knights.  Grants  in  capite^ 
or  from  the  fovereign,  and  the  fub-infeudations  of  vaffals,  called 
out  the  force  of  the  kingdom.  The  prince,  the  nobility,  and 
the  people,  were  in  the  capacities  of  a  general,  officers,  and  fol- 
diers.  A  call  to  arms  put  the  nation  into  motion.  An  army, 
numerous  and  powerful,  could  be  aflembled  with  expedition, 
exad  in  its  arrangements,  and  in  a  ftate  for  defence  and  hofti- 

lity(3). 

Such,  I  conceive,  was  the  origin  and  nature  of  the  tenure  of 
knight-fervice.  And  thus,  in  the  hiftory  of  the  feudal  inftitu- 
tions,  there  are  two  remarkable  periods ;  the  epoch  which  pre- 
ceded the  invention  of  knight-fervice,  and  the  epoch  during 
which  it  prevailed. 

The  knights  produced  by  this  tenure,  differed  mofl  eflential- 
ly  from  the  knights  of  whom  1  have  formerly  fpoken.  But, 
though  the  train  of  thinking  into  which  I  have  been  led,  points 
to  their  peculiarities  with  an  obvious  clearnefs,  the  miftakcs  of 
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grave  men,  and  an  attention  to  perfpicuity,  oblige  me  to  exprefs 
their  diftindive  charaders  (4). 

The  one  clafs  of  knights  was  of  a  high  antiquity ;  the  other 
was  not  heard  of  till  the  invention  of  z.fee.  The  adorning  with 
arms  and  the  blow  of  the  fword,  made  the  ad  of  the  creation  of 
the  antient  knight ;  the  new  knight  was  conftituted  by  an  in- 
veftment  in  a  piece  of  land.  The  former  was  the  member  of 
an  order  of  dignity  which  had  particular  privileges  and  diflinc- 
tions  ;  the  latter  was  the  receiver  of  a  feudal  grant.  Knight- 
hood was  an  honour ;  knight-fervice  a  tenure.  The  firll:  com- 
municated fplendour  to  an  army ;  the  lafl:  gave  it  ftrength  and 
numbers.  The  knight  of  honour  might  ferve  in  any  ftation 
whatever  ;  the  knight  of  tenure  was  in  the  rank  of  a  foldier. 

It  is  true,  at  the  fame  time,  that  every  noble  and  baron  were 
knights  of  tenure,  as  they  held  their  lands  by  knight-fervice. 
But  the  number  of  fees  they  poflTelTed,  and  their  creation  into 
rank,  feparated  them  widely  from  the  fimple  individuals,  to 
whom  they  gave  out  grants  of  their  lands,  and  who  were  merely 
the  knights  of  tenure.  It  is  no  lefs  true,  that  the  fovereign, 
without  conferring  nobility,  might  give  even  a  fingle  fee  to  a 
tenant ;  and,  fuch  valTals  in  capite  of  the  crown,  as  well  as  the 
valTals  oi  fingle  fees  from  a  fubjed,  were  the  mere  knights  of 
tenure.  But  the  former,  in  refped  of  their  holding  from  the 
crown,  were  to  be  called  to  take  upon  themfelvcs  the  knight- 
hood 
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hood  of  honour ;  a  condition,  in  which  they  might  rife  from  the 
ranks,  and  be  promoted  to  offices  and  command.  And,  as  to 
the  vaflals  in  capiie  of  the  crown,  who  had  7iiany  fees,  their 
weaUh,  of  itfelf,  fufficiently  diftinguifhed  them  beyond  the  ftate 
of  the  mere  knights  of  tenure.  In  fad:,  tiiey  poffefled  an  au- 
thority over  men  who  were  of  this  laft.defcription  ;  for,  in  pro- 
portion to  their  lands,  were  the  fees  they  gave  out,  and  the 
knights  they  commanded  (5). 

It  was,  in  this  manner,  that  the  tenure  of  knight-fervice  came 
to  recover  the  feudal  militia,  at  a  time  when  it  was  perifhing  in 
weakr.efs.  But,  though  it  bound  more  clofely,  in  the  connedlion 
of  land,  the  fuperior  and  the  vaffal,  by  the  fixednefs  of  the  fer- 
vice  it  enjoined,  it  could  not  bring  back  their  antient  cordiality. 
It  gave  a  flrength  and  confiftency  to  the  military  department  of  the 
feudal  inftltutions;  but  it  removed  none  of  their  civil  inconvenien- 
cies  and  burdens.  Thefe,  on  the  contrary,  were  to  increafe  du- 
ring its  prevalence.  It  was  to  brace,  only,  with  a  temporary  vi- 
gour, a  fyftem  which  no  prudence  or  art  could  accommodate  to 
refining  manners. 

The  incidents ^  which  had  grown  with  the  progrefs  of  fiefs,  ftill 
continued  their  operation.  Every  grant  by  the  tenure  of  knight- 
fervice,  was  attended  with  homage  and  fealty,  and  was  expoled 
to  w^ardfhip  and  relief,  to  marriage,  aid,  and  efcheat.  The  fupe- 
rior had  ftill  his  pretcnfions  and  his  claims ;  the  vaflal  was  ftill 

to 
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to  fuffer  and  to  complain.  Promlfes  of  the  relaxation  of  the 
feudal  perquifites,  were  to  be  made  by  princes,  and  to  be 
forgotten.  Legal  folemnities  of  reflraint  were  to  be  held  out, 
and,  occafionally,  to  produce  their  effedt.  But,  palliatives, 
feeble  or  forced,  were  not  to  controul  the  fpirit  of  the  fy- 
ftem  and  the  times.  Fiefs,  while  they  fuflained,  in  the  tenure 
of  knight-fervice,  the  grandeur  of  the  European  ftates  were 
wafting  with  internal  debilities.  And  the  eye,  in  furveying 
their  ftrength  and  magnificence,  can  trace  the  marks  of  an  ap- 
proaching weaknefs  and  decline. 


M  CHAP- 


CHAPTER         II, 


The  Progreffton  of  Fiefs.  The  Benefice,  the  Fief,  and  AUodiality. 
Different  Opinions  on  thefe  Topics.  The  Fruits  of  the  Fief. 
Its  Perpetuity.  The  jEra  of  Hereditary  Fiefs.  Kmght-Jervice. 
Particular  Applications  to  the  Hfiory  of  England.  Doubts 
concerning  the  Introdutlion  of  the  Feudal  Laiv  into  England. 
A  Solution  of  them.  Of  Fiefs  under  William  the  Norman.  A 
Diftin^ion  concerjiing  their  Condition  in  the  Anglo-Saxon  and 
the  Anglo-Norman  Times.  The  repeated  Demands  for  the  Re- 
'vi'val  of  the  Laivs  of  Edivard  the  Confeffor.  An  Explanation 
of  this  Difficulty.  The  Introduction  of  Knight-fervice  into 
England.     Of  the  Number  of  Knight -fees  there. 


I  HAVE  endeavoured  to  inveftigate  the  rife  and  nature  of 
the  feudal  grant,  and  the  varying  Ipirit  of  the  feudal  affo- 
ciation  ;  I  have  attempted  to  dillinguifli  the  chivalry  of  arms, 
and  the  chivalry  of  tenure;  and,  I  have  ventured  to  open  up  the 
origin  of  knight-fervice,  which  was  to  place  the  feudal  inftitu- 
tions  in  their  laft,   and  moft  interefting  fituation.     It  is  now  fit 
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I  fhould  mark  the  different  periods  in  the  progreffion  of  fiefs, 
exprefs,  in  one  view,  their  birth,  growth,  and  maturity,  and  en- 
ter into  applications  of  the  reafonings  I  have  made.  The  ufe  of 
my  principles  will  thus  be  confirmed.  And,  in  performing  this 
tafk,  [  forefee  I  mufl:  alfo  meet  with  errors  and  prejudices, 
which  the  talents  of  ingenious  men  have  confecrated  ;  but  of 
which,  it  is  the  tendency  to  load  hiftory  with  difficulties,  and  to 
perplex  fcience  with  doubt. 

In  the  manners  of  the  antient  Germans,  I  have  found  the 
fource  and  fpirit  of  the  feudal  laws.  To  thefe,  the  grant  of 
land  under  military  fervice  has  a  certain  and  decifive  reference. 
Its  appearance,  at  the  will  or  pleafure  of  the  grantor,  was  even  a, 
confequence  of  the  limited  ideas  of  property,  and  of  the  forms 
and  regulations  which  directed  the  condition  of  land  while  thefe 
nations  remained  in  their  woods.  They  could  have  no  concep- 
tion, on  their  conquefts,  of  a  gift  of  land  in  perpetuity  ;  becaufe, 
of  fuch  gifts  they  had  no  knowledge.  The  object  of  the  grants 
then  made,  was  military  fervice  ;  their  duration  was  the  pleafure 
of  the  grantor;  and  the  fpreading  of  fuch  donations  through  the 
different  orders  of  the  ftate,  from  the  fovereign  to  the  chiefs,  and 
from  the  chiefs  to  the  retainers,  connected  together  the  inhabi- 
tants of  a  kingdom. 


But 
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But  the  new  fituatioa  of  the  barbarians  on  their  fetde- 
ments,  and  the  natural  advancement  of  manners,  were  to 
communicate  to  them  ideas  of  property.  Their  c.nitinued  oc- 
cupation of  allodial  lands,  exhibiting  the  ufj  and  convenien- 
cies  of  a  permanent  poffeffion,  eftabliihed  the  notion  of  it. 
They  perceived,  by  comparifon,  the  difadvantages  of  the  lands 
under  military  fervice,  which  were  revokable  at  the  call  of 
the  donor.  A  year,  therefore,  and  then  the  life  of  the  valTal,  be- 
came the  terms  of  the  enjoyment  of  thefe  gifts  (i).  They 
grew  to  be  fuccefTive.  The  rights  of  the  father  were  to  be  rc- 
fpeded,  and  his  fervices  to  be  remembered  in  his  pofterity.  And, 
in  this  condition  of  them,  the  fuperior  might  choofe,  out  of  the 
family  of  the  feudatory,  the  fon  the  moft  valiant,  and  the  moft 
acceptable  to  him  (2).  The  perpetuity  of  the  grant  was  next  to 
be  underflood.  The  prior  readinefs  and  capacity  of  the  eldeft 
fon  to  do  its  duties,  were  to  eftablifli  primogeniture  and  heredi- 
tary fuccefTion.  And  the  firm  connedion  of  the  property  in  the 
defcendants  and  blood  of  the  proprietor,  had  produced  an  inte- 
refl  in  the  daughter,  and,  on  the  failure  of  male  heirs,  made  the 
land  inheritable  to  women. 

During  all  this  progrefs,  the  term  benefice-^  and,  during  a  part 
of  it,  the  term,  fief^  were  to  exprefs  thefe  donations.  Even  after 
the  grants  of  land  had  become  hereditary,  they  were  to  continue 
to  exprefs  them.  Thefe  names,  of  confequence,  have  a  refe- 
rence to  the  fame  cuftoms  and  the  fame  inflitutions. 

There 
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There  are  yet  authors,  who  affirm  that  the  benefice  and  the 
fief  were  different  ;  and,  when  they  only  mean,  that  the  benefice 
denoted  the  grant  in  its  ftate  of  fluduation,  and  ihcfefits  con- 
dition of  perpetuity,  their  diftindion  is  frigid  ;  for  thefe  were 
fteps  in  the  progreffion  of  the  fame  law.  But,  in  another  afpedt, 
their  diftindion  is  a  mark  of  a  more  cenfurable  inattention  ;  for 
ihey  ought  to  have  known,  that  authentic  monuments  of  hifto- 
ry  have  repeated  examples  of  the  ufe  of  benefice  and  fief  in  ex- 
preffing  a  gift  of  land  under  military  fervice,  and  under  a  he- 
reditary right  (3). 

There  are  writers  more  deceitful  than  thefe,  who  are  not  a- 
fraid  to  contend,  that  the  benefice  was  allodiality,  or  the  land 
which  was  free  and  capable  of  alienation.  The  proofs,  howe- 
ver, which  evince  the  connedion  between  the  words  benefice  and 
fief  deHroy  this  notion  ;  and  there  are  laws  and  records  of  the 
barbarians  which  make  an  adual  diftindion  between  the  allodi- 
al and  the  beneficiary  lands,  which  allude  to  the  extenfive  con- 
dition of  the  former,  and  the  unalienable  ftate  and  the  military 
lervice  of  the  latter  (4). 

From  the  grant  at  difcretion  to  the  hereditary  eftate,  benefi- 
ces or  fiefs  were  to  know  the  ,  rites  of  homage  and  fealty.  For 
the  vafTal,  from  the  moment  of  his  admiflTion  to  the  protedion 
of  the  fupcrior,  was  to  make  an  acknowledgement  of  his  fub- 
mifiion  and  refped,  and  to  give  an  aflurance  of  his  fervice  and 
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fidelity.  He  was  alfo  to  be  fuhjeft  to  the  feudal  incidents  or  ca- 
fualities.  For,  from  the  earliefl:  times  of  the  feudal  grants,  the 
fuperior  was  to  find  it  neceflary  to  educate  in  his  hall  the  ex- 
pedlants  of  his  fiefs,  or  his  future  vafllils.  To  this  care  he  was 
even  to  be  led  oftner,  and  with  greater  attention,  when  the  fief 
was  precarious,  and  for  life,  than  when  it  was  to  pafs  down  in 
fucceffion ;  and  the  law,  and  not  his  choice,  was  to  point  out  to 
him  the  infant  heir.  In  every  period  of  the  advancement 
of  the  fief,  the  fuperior  was  to  receive  a  prefent  or  relief 
on  the  grant  of  his  land ;  he  was  to  have  a  concern  in  the 
marriage  of  his  vaflal  ;  he  was  to  be  affifted  by  his  bounty  or 
aid  ;  and,  on  his  delinquence,  he  was  to  revoke  or  take  back 
the  donation  (5.) 

There  are  writers,  notwithftanding,  of  diftinguiflied  penetration, 
and  of  extenfive  learning,  who  are  confident  and  certain  that  thefe 
things  were  the  fruits  of  the  perpetuity  of  the  fief;  and,  I  am  fenfi- 
ble,  that  the  tribe  of  lawyers,  who  copy  one  another  from  genera- 
tion to  generation,  have  embalmed  this  fancy  in  their  fyftems  (&). 
But  it  is  altogether  impoffible,  that  the  perpetuity  of  the  fief  could 
a£t  in  their  creation.  For,  at  the  period  it  difcovered  itfelf,  the 
feudal  aflbciation  had  loft  its  cordiality.  The  fuperior  and  the 
vafTal  were  in  a  ftate  of  hoftility ;  and,  in  this  fituation,  a  train 
of  rites  and  incidents  could  not  pofhbly  be  created,  which  kip- 
pofe  protection  and  reverence,  generofity  and  friendfhip.  Thefe 
rites  and  incidents  were  to  diftinguifh  thofc  early  and  fortunate 

periods, 
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periods,  \?vhen  the  interefts  of  the  fuperior  and  the  vaflal  were 
the  fame,  and  their  paflions  mutual  ;  and,  though  they  prefer- 
ved  their  exiftence  down  to  melancholy  times,  and  were  to  a£t 
as  caufes  of  opprefTion,  they  had  yet  foflered  the  nobleft  prin- 
ciples of  our  nature.  After  throwing  a  luftre  on  human  affairs 
in  one  condition  of  manners,  they  were  to  degrade  them  in  ano- 
ther. They  were  to  feel  the  influence  of  refinement  and  felfifh- 
nefs  ;  and,  in  this  laft  fituation,  the  perpetuity  of  the  fief,  which 
thefe  writers  confider  as  their  fource,  was  to  add  a  regularity  to 
their  appearance,  and  to  encourage  their  fevericy. 

From  the  conquefts  of  the  barbarians,  till  the  ninth  century, 
fiefs  were  in  their  ftate  of  fluctuation.  It  was  about  the  year 
877  (7)  that  the  perpetuity  of  the  fief  was  eftabliflied  in  France. 
And  it  was  known  in  every  country  of  Europe  in  the  com- 
mencement of  the  tenth  century. 

The  tenure  of  knight- fervice  was  foon  to  follow  the  perpetu- 
ity of  the  fief,  and  was  connefted  with  it.  There  is,  according- 
ly, an  inftance  of  a  knight-fee  in  the  880  (8).  In  the  reign  of 
Hugh  Capet,  who  was  raifed  to  the  throne  in  the  year  987, 
this  tenure  extended  iifelf  over  France  ;  and,  after  having  ap- 
peared in  other  nations  of  Europe,  it  was  introduced  into  Eng- 
land. But,  in  this  laft  country,  there  are  peculiarities  concerning 
the  beginnings  and  the  progrefs  of  fiets,  which  have  been  the 
fubjeQ  of  fruitlefs  inquiries  and  conjedures.  I  muft  not,  there- 
fore, 
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fore,  pafs  them  over  in  filence.  If  my  principles  are  juft,  they 
ought  to  diffipate  the  darknefs  which  covers  a  portion  of  our 
hiftory  fo  memorable  and  lb  important. 

Many  learned  writers  are  pofitlve,  that  the  Anglo-Saxons 
were  ftrangers  to  fiefs,  and  that  thefe  were  introduced  into  Eng- 
land by  William  Duke  of  Normandy  (9).  There  are  writers 
not  lefs  learned,  who  affirm,  that  fiefs  were  not  introduced  into 
England  by  the  Duke  of  Normandy,  but  prevailed  among  the 
Anglo-Saxons  in  the  condition  in  which  they  were  known  un- 
der William  (lo).  Great  men  range  themfelves  on  each  fide  of 
the  queftion,  and  I  will  not  detradl  from  their  merits.  But,  it 
will  be  permitted  to  me  to  exprefs  my  fentiments. 

It  cannot  be  true,  that  the  Saxons,  who  fettled  in  England, 
were  ftrangers  to  fiefs.  For,  in  this  cafe,  they  muft  have  re- 
nounced the  manners  to  which  they  had  been  accuRomed  ia 
Germany.  They  muft  have  yielded  to  views  different  from  all 
the  other  Gothic  tribes  who  made  conquefts.  They  muft  have 
adopted  new  and  peculiar  cuftoms.  And  hiftory  has  net  re- 
marked thele  deviations  and  this  diffimilarity. 

It  cannot  be  true,  that  William  the  Norman  introduced  fiefs 
into  England.  The  introdu£lion  of  a  fyftcm  fo  repugnant  to  all 
the  inftitutions  which  uiually  govern  men  ;  which  was  to  force 
into  an  uncommon  direction  both  government  and  properly  ; 

N  which 


g8  A    V  I  E  W    O  F    S  O  C  r  E  T  Y 

which  was  to  hold  out  new  maxim§  in  public  and  in  privafe 
life  ;  which  was  to  affe£t,  in  a  particular  manner,  inheritance 
and  eftates ;  to  give  a  peculiar  form  to  juftice  and  courts  ;  to 
change  the  royal  palace,  and  the  houfeholds  of  gentlemen  ;  to 
overturn  whatever  was  fixed  and  eftablifhed  in  cuftoms  and  u- 
fages  ;  to  innovate  all  the  natural  modes  of  thinking  and  of 
adting  ;  could  not  poflibly  be  the  operation  of  one  man,  and  of 
one  reign. 

Let  us  not  be  deceived  by  names  and  by  authorities.  Fiefs  were 
to  run  the  fame  career  in  England  which  they  had  experienced 
in  the  other  countries  of  Europe.  They  were  to  be  at  pleafure 
and  annual,  for  life,  a  feries  of  years,  and  in  perpetuity ;  and, 
in  all  thefe  varieties,  they  were  to  be  exhibited  in  the  Anglo- 
Saxon  period  of  our  ftory.  The  hereditary  grant,  as  well  as  the 
grant  in  its  preceding  fluctuations,  was  known  to  our  Saxon  an- 
ceflors.  Of  this,  the  conformity  of  manners  which  muft  ne- 
cefTarily  have  prevailed  between  the  Saxons,  and  all  the  other 
conquering  tribes  of  the  barbarians,  is  a  moft  powerful,  and  a 
fatisfadory  argument.  Nor  is  it  fmgle  and  unfupportcd.  Hifto- 
ry  and  law  come  in  aid  to  analogy ;  and  thefe  things  are  proved 
by  the  fpirit  and  text  of  the  Anglo-Saxons  laws,  and  by  adual 
grants  of  hereditary  eftates  under  military  fervice  (i  i). 

It  is,  at  the  fame  time,  not  lefs  true,  that  the  ftate  of  fiefs  in 
England,  under  William  the  Norman,  differed  moft  eflTentially 
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from  their  condition  among  the  Anglo-Saxons.  The  writers, 
therefore,  who  contend  that  they  exifted  in  the  ages  previous  to 
Duke  William,  in  the  fame  form  in  which  they  appeared  after 
h-is  advancement  to  the  crown,  are  miHaken.  For,  under  the 
Anglo-Saxon  princes,  no  mention  is  made  of  thofe  feudal  y^i/^- 
rities  which  were  to  fliake  the  throne  under  William  and  his 
fuccelTors.  Yet  fiefs,  under  the  Anglo-Saxons,  in  every  ftep  of 
their  progreffion,  muft  have  been  conne£ted  with  thofe  feudal. 
incidents  which  were  the  fources  of  thefe  feverities. 

This  difficulty,  which,  on  a  flight  obfervation,  appears  to  be 
inexplicable,  will  yield  to  my  principles.  The  varying  fpirit  of 
the  feudal  aflTociation,  which  I  have  been  careful  to  remark,  ac-^ 
counts  for  it  in  a  manner  the  mofl;  eafy  and  the  mofi:  natural. 
When  the  fuperior  and  the  vafTal  were  friends,  and  their  con- 
nexion was  warm  and  generous,  the  feudal  incidents  were  ads 
of  cordiality  and  affedion.  W^hen  they  were  enemies,  and  their 
connection  was  preferved,  not  by  the  commerce  of  the  paffions 
and  the  heart,  but  merely  by  the  tie  of  land,  the  feudal  incidents 
were  ads  of  oppreihon  and  feverity.  During  the  Anglo-Saxon 
times,  the  atfedionate  ftate  of  the  feudal  aflbciation  prevailed. 
During  the  limes  of  Duke  Will.iami  and  his  immediate  fuccefTors, 
their  hoftile  condition  was  experienced.  H^ence  the  mildnefs 
and  happinefs  of  our  Saxon  anccrtors  ;  hence  the  complaints 
and  grievances  of  our  Norman  progenitors, 

N  2  TIsre- 
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This  folutioH  of  a  difficulty,  which  has  been  a  fruitful  fource 
of  mirtake,  is  flrongly  confirmed  by  a  peculiarity  which  I  am 
now  to  mention,  and  which,  in  its  turn,  is  to  lead  to  the  expli- 
cation of  a  problem  that  has  been  alike  perplexing  to  our  anti- 
quaries and  hiftorians. 

It  was  from  Duke  William,  down  to  King  John,  that  the 
people  of  England  were  to  complain  loudly  of  the  feudal  feve- 
rities  ;  and,  during  this  long  period  of  outrage  and  lamentation, 
it  was  their  inceflant  defire,  that  the  laws  of  Edward  the  Confef- 
for  fliould  be  redored.  It  is,  therefore,  beyond  all  doubt,  that 
the  feudal  feverities  were  not  heard  of  during  the  times  of  King 
Edward.  The  fuperior  and  the  vaffal  were  then  cordial  and 
happy  in  each  other.  The  feudal  incidents  were  then  expref- 
fions  of  generofity  and  attachment. 

But  Duke  William,  who  was  to  acknowledge,  by  his  laws, 
the  freedom  of  the  Englifh  government,  which  he  was  to  infuk 
by  his  adminiflration,  enaded,  that  the  pofllflbrs  of  land  fhould 
not  be  harraffed  with  unjuft  exa^iotis  and  tallages [12).  He 
thus  promifed  an  alleviation  of  the  feudal  feverities.  And,  what 
feems  conflantly  to  have  attended  this  promife,  he  formally  re- 
ftored  and  confirmed  the  laws  of  the  Confeffor  (13).  In  allufion 
to  the  fame  feverities,  William  Rufus  engaged  to  abftain  from 
illegal  aids  and  oppreffions ;  and,  in  reference  to  the  fame  cu- 
Homs  of  the  Confeffor,  he  became  bound  to  govern  by  mild  and 
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fandified  laws  (14).  Henry  I.  executed  a  celebrated  charter, 
which  contained  dired  mitigations  of  the  feudal  incidents,  and 
he  exprefsly  reftorcd  and  confirmed  the  laws  of  King  Ed- 
ward (15).  Stephen  gave  a  charter  of  liberties  to  the  barons 
and  people ;  and  it  was  its  purpofe  to  beftow  his  fandion  on  the 
grant  of  Henry,  and  to  confirm  the  good  laws  and  cuftoms  of 
the  Confefror(i6).  With  the  fame  intentions,  a  charter  of  li- 
berties was  framed  and  granted  by  Henry  II.  (17). 

Thefe  grants,  though  invaluable  as  ample  and  decifive  tefti- 
monials  of  our  antient  liberties,  by  their  perpetual  and  anxious 
retrofpedioa  to  the  Saxon  times,  could  not  be  carried  into  exe- 
cution, and  maintained  in  the  purity  of  their  intentions.  The 
altered  condition  of  manners,  and  of  the  feudal  affociation,  did 
not  permit  their  exercife.  Notwithftanding  the  high  and  inde- 
pendent fpirit  of  the  Englifh  nation,  which  occafioned  thefe  grants, 
the  feudal  feverities  were  to  continue.  They  prevailed  under  Duke 
William,  under  Rufus,  under  Henry  I.  under  Stephen,  and  under 
Henry  II.  They  were  known  under  Richard  I.  And,  in  the  age  of 
King  John,  they  became  fo  exorbitant  and  fo  wild,  from  the  ec- 
centric and  thoughtlefs  nature  of  this  capricious  and  defpicable 
prince,  that  the  barons  and  the  peo[)le  confederated  to  vindicate 
their  liberties,  and  produced  the  7}iagna  charta,  which,  while  it 
offered  a  limitation  of  the  feudal  rigours,  was  to  be  declaratory 
of  the  conftitutional  freedom  that  had  diftinguilhed  this  fortu- 
nate ifland  from  the  earliefl:  times  (i8). 

This 
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This  conftant  connedion  of  the  comphints  of  the  feudal  fe- 
verkies,  and  the  revival  of  the  laws  and  cuftoms  of  the  Confef- 
for,  from  the  age  of  Duke  William  to  King  John,  is  a  moft  re- 
markaWe  and  important  peculiarity.  *  What  thefe  laws  were,  of 
'  Edward  the  Confeffor,'  fays  Mr  Hume,  '  which  the  Englifh, 
'  every  reign,  during  a  century  and  a  half,  defired  fo  paffionate- 
'  ly  to  have  reftored,  is  much  difputed  by  antiquarians;  and  our 
'  ignorance  of  them  feems  one  of  the  greateft  defeds  in  the  an^ 
'  tient  Englifh  hiftory  (i  9).' 

The  train  of  thinking  into  which  I  have  fallen,  points,  with 
an  indubitable  clearnefs,  to  the  explanation  of  this  myftery.  By 
the  laws  or  cuftoms  of  the  Confeflbr,  that  condition  of  felicity 
was  expreffed,  which  had  been  enjoyed  during  the  Anglo-Saxon 
times,  while  the  feudal  incidents  were  exprefTions  of  generofity 
and  friendship.  Thefe  incidents,  in  the  fortunate  ftate  of  the 
feudal  aiTociation,  ading  alike  to  public  and  private  happinefs, 
produced  that  equal  and  affedionate  intercourfe,  of  which  the 
memory  was  to  continue  fo  long,  and  the  revival  to  create  fuch 
ftruggles.  It  was  the  cordiality,  the  equality,  and  the  indepen- 
dence of  this  fociety  and  communication,  which  are  figured  by 
the  laws  or  cuftoms  of  the  Confeflbr,  and  which  made  them  the 
fond  objeds  of  fuch  lafting  admiration,  and  fuch  ardent  wish- 
es (20). 


Butj 
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But,  while  the  times  of  Duke  William  and  his  fucceflfors  were 
difcriminated  from  thofe  of  the  ConfefTjr  and  the  Anglo-Saxon 
princes,  by  the  different  ftates  they  difplayed  of  the  feudal  affo- 
ciation,  there  is  another  circumftance  in  the  progrefs  of  fiefs,  by 
which  they  were  to  be  diftlnguiflied  more  obviouHy. 

Knight-fervlce,  which,  in  France,  and  in  the  other  kingdo:Tis 
of  Europe,  was  introduced  in  the  gentle  gradation  of  manners, 
was  about  to  be  difcovered  in  England,  after  the  fame  manner, 
when  the  battle  of  Haftings  facilitated  the  advancement  of  Wil- 
liam the  Norman  to  the  crown  of  the  Confenbr.  The  fituation 
of  the  Anglo-Saxons  in  an  ifland,  and  the  Danifli  invafions,  had 
obftru£ted  their  refinement.  In  the  memorable  year  io66, 
when  they  loft  King  Edward,  and  acquired  Duke  William,  they 
knew  the  perpetuity  of  the  fief;  but  they^were  altogether  ftran- 
gers  to  knight-fervice  and  a  knight's  fee.  The  duchy  of  Nor- 
mandy, when  granted  to  RoUo  by  Charles  the  Simple,  in  the 
year  912,  had  yet  experienced  all  the  viciffitudes  of  fiefs.  And 
William,  being  the  fixth  prince  in  the  duchy,  was  familiar  with 
the  moft  extended  ideas  of  the  feudal  fyftem.  Thefe  he  brought 
with  him  into  England,  and  they  were  to  govern  and  diredl  his 
condudl. 

The  followers  of  Harold  having  forfeited  their  eftates,  they 
reverted  to  the  crown.  An  immenfe  number  of  lordfliips  and 
inanours  being  thus  in  the  difpofal  ot  WiiUam,  he  naturally 

gave 
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gave  them  out  after  the  forms  of  Normandy.  Each  grant,  whe- 
ther to  a  baron  or  a  gentleman,  was  computed  at  fo  many  fees ; 
and  each  fee  gave  the  fervice  of  a  knight.  To  the  old  benefici- 
ary tenants,  he  was  to  renew  their  grants  under  this  tenure.  By 
degrees,  all  the  military  lands  of  the  kingdom  were  to  fubmit  to 
it.  And,  with  a  view,  doubtlefs,  to  this  extenfion,  the  book  of 
Domefday  was  undertaken,  which  was  to  contain  an  exadl  ftate 
of  all  the  landed  property  in  the  kingdom.  Ini\ead,  therefore, 
of  bringing  fiefs  into  England,  this  prince  was  only  to  introduce 
the  laft  ftep  of  their  progrefs,  the  invention  of  the  knight's  fee, 
or  the  tenure  of  knight-fervice. 

In  fad,  it  is  to  be  feen  by  his  laws,  that  he  introduced  knight- 
fervice,  and  not  Jiefs.  Nor  let  it  be  fancied,  that  this  improve- 
ment was  made  by  his  fingle  authority  and  the  power  of  the 
fword.  His  laws  not  only  exprefs  its  enadment  in  his  reign, 
but  mention  that  it  was  fandioned  with  the  confent  of  the  com- 
mon council  of  the  nation.  It  was  an  ad  of  parliament,  and 
not  the  will  of  a  defpot,  that  gave  it  validity  and  eftablilh- 
ment(2i). 

The  meafure,  it  is  to  be  conceived,  was  even  highly  accept- 
able to  all  orders  of  men.  For,  a  few  only  of  the  benefices  of 
the  Anglo-Saxon  princes  being  in  perpetuity,  the  greateil  pro- 
pnition  of  t'.ie  beneficiary  or  feudal  tenants  u-uft  have  enjoyed 
their  lauds  during  life,  or  to  a  lenes  ot  heirs.  Now,  the  ad- 
vancement 
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vancement  of  fuch  grants  Into  hereditary  fiefs,  under  knlght- 
fervice,  was  an  important  advantage  and  acquifition.  While  it 
operated  to  the  convenience  and  the  grandeur  of  the  fovereign, 
it  bettered  the  property,  and  fecured  the  independence  of  the 
fubjed;. 

But,  while  it  is  to  be  thought,  that  knight-fervice  vpas  intro- 
duced into  England  in  the  times  of  Duke  William,  and  extend- 
ed over  it  to  a  confidcrable  degree,  it  is  not,  I  believe,  to  be  found 
with  certainty,  hnw  many  fees  or  kaight-fervices  were  created 
in  his  reign.  Ordericus  Vitalis  has,  indeed,  affirmed,  that  Wil- 
liam created  fixty  thoufand  knight  fervices  or  fees  (22).  But  a 
very  different  ftate  of  this  matter  is  given  by  Alexander,  Arch- 
deacon of  Shrevvfbury,  a  diligent  officer  of  the  exchequer,  in  the 
days  of  Richard  I.  King  John,  and  Henry  III.  He  mentions 
it  as  a  tradition  in  his  day,  tliat,  under  Duke  William,  the  num- 
ber of  fees  in  England  amounted  only  to  thirty-two  thoufand. 
Of  this,  however,  he  could  find  no  proof  in  any  record  (23). 
The  difcrepancy  between  this  report,  and  the  teftimony  of  Or- 
dericus Vitalis,  is  fo  great,  that  no  reliance  is  to  be  given  to  ci- 
ther of  them.  And,  though  Mr  Madox,  Mr  Hume,  Sir  Wil- 
liam Blackfione,  and  many  writers,  are  difpofed  to  adopt  the  re- 
lation of  the  latter,  there  feems  not  any  convincing  reafon  in  its 
favour.  For,  independent  of  the  tradition  of  the  Archdeacon 
of  Shrewfbury,  which  afFeds  it  fo  vioienily,  it  is  obfervable,  that 
tiie  knight-fees  muA  have  been  in  a  f^ate  of  co-iQant  fhiclua^- 

O  tjcni 
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tlon  under  Duke  William  ;  and  that,  in  the  darknefs  of  time,  It 
is  impoflible  to  find  out  the  number  of  the  laft  fee  which  was 
granted  by  him.  The  fluduation  in  the  number  of  fees  con- 
tinued alfo  under  his  immediate  fucceffors.  For,  it  was  not  till 
about  the  end  of  the  reign  of  Henry  II.  that  all  the  allodial  pro- 
perty of  England  was  converted  into  tenure  (24).  And,  from 
the  adminiftration  of  William  till  this  period,  there  mud  have 
been  a  gradual  augmentation  of  the  fees  and  the  knights. 

It  may  now  be  a  fpeculation,  neither  Incurious  nor  unufeful, 
to  attend  to  fiefs  in  the  ftate  of  their  completion,  and  to  remark 
the  military  power  they  eftablifhed. 


CHAP- 


CHAPTER         III. 


Of  the  Military  Power  of  a  Feudal  Kingdom. 


SECTION        I. 


An  Idea  of  the  Feudal  Militia. 


WHEN  the  feudal  aflbciatlon  was  cordial,  there  exlfled 
no  neceflity  for  the  knight's  fee.  The  vafials  of  a 
ehief  gave  with  pleafurc  their  affiilance.  When  this  aflbciation 
was  difcordant,  different  interefts  adluating  the  fuperior  and  the 
vaflal,  art  and  policy  were  to  prefcribe  the  exadt  fervice  to  be 
performed.  Nothing  was  to  be  left  to  friendfhip  and  cordiality. 
A  rule,  certain  and  definite,  pointed  out  the  duties  of  the  vafTak 
This  rule  was  the  tenure  of  knight-fervice. 

A  duchy,  barony,  or  earldom,  were  the  eftates  pofleffed  by  the 
nobles ;  and,  being  divided  into  fises,  each  of  thefe  was  to  fup- 
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ply  its  knight.  A  tenant  of  the  crown,  who  was  not  created 
into  nobility,  but  enjoyed  a  grant  of  land,  furniflied  alfo  his 
knights  in  proportion,  to  his  fees.  The  nobles  and  the  gentry 
of  a  feudal  kingdom  were  thus  its  defenders  and  guardians.  And 
they  granted  out  territory  to  perfons  inferior  to  them  in  the  di- 
vifions  of  fees,  and  under  the  burden  of  knights.  In  propor- 
tion, therefore,  to  the  extent  of  its  lands,  there  was,  in  every 
feudal  ftate,  an  army,  or  a  body  of  militia,  for  its  fupport  and 
protection. 

But,  while  a  force,  numerous  and  fufficient,  was,  in  this  man* 
ner,  created,  a  care  was  alfo  beftowed  to  hold  it  in  readinefs  to 
take  the  field.  The  knights,  who  were  to  appear  in  proportion 
to  the  fees  of  each  eflate,  were  bound  to  affemble  at  a  call,  in 
complete  armour,  and  in  a  ftate  for  adion(i).  The  feudal  mi- 
litia, of  confequence,  could  be  marched,  with  expedition,  to  de- 
fend the  rights  of  its  nation,  to  fupport  its  honour,  or  to  fpread 
its  renown. 

The  ufual  arms  of  a  knight  were  the  fliield  and  helmet,  the 
coat  of  mail,  the  fword,  or  the  lance  (2).  It  was,  alfo,  his  duty 
to  have  a  horfe.  For,  a  growing  luxury,  and  the  paQion  for 
fliow,  encouraged  by  torneaments,  had  brought  difcredit  to  the 
infantry,  which  haddiftinguiflied  the  barbarians  in  their  original 
feats,  and  facilitated  their  v)d;ories  over  tht  Fiomans  (3).  The 
horfcmen  were  called  the  battle^  and  the  fucctfs  of  every  en- 
gagement 
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gagement  was  fuppofed  to  depend  upon  them.  No  proprietor 
of  a  fee,  no  tenant  by  knight-fervice,  fought  on  foot.  'I'he  in- 
fantry confided  of  men,  furnifhed  by  the  villages  and  the  towns 
in  the  demefnes  of  the  prince  or  the  nobles.  The  bow  and  the 
fling  were  the  arms  of  thefe ;  and  though,  at  firft,  of  little  con- 
fideration,  they  were  to  grow  more  formidable  (4). 

During  the  warmth  of  the  feudal  aflbciation,  the  military  fer- 
vice  of  the  vaflal  was  every  moment  in  the  command  of  the  fu- 
perior.  When  their  affociation  was  decayed,  it  was  not  to  be  de- 
pended on,  and,  when  afforded,  was  without  zeal,  and  without 
advantage.  The  invention  of  knight-fervice,  which  was  to  re- 
cover, in  fome  degree,  the  vigour  of  this  connedion,  while  it 
afcertained  the  exail  duty  to  be  rendered,  was  to  fix  its  duration. 
Each  poffeflbr  of  a  fee  was,  at  his  own  expence,  to  keep  him- 
felf  in  the  field  during  forty  days  (5).  To  this  obligation,  the 
great  vaffals  of  the  crown  were  bound,  and  inferior  proprietors 
were  to  fubmit  to  it.  When  a  fingle  battle  was  commonly  to 
decide  the  fates  and  the  difputes  of  nations,  this  portion  of  time 
was  confiderable  and  important.  And,  if  any  expediency  de- 
manded a  longer  duty,  the  prince  might  retain  his  troops,  but 
under  the  condition  of  giving  them  pay  for  their  extraordinary 
fervice  (6). 

Such  was  the  military  fyflem  which,  during  a  long  period  of 
time,  was  to  uphold  the  power  of  the  monarchies  of  Europe  ;  a 

fyftem. 
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fyftem,  of  which  it  was  the  admirable  confequence,  that  thofe 
who  were  the  proprietors  of  the  land  of  a  kingdom,  were  to  de- 
fend it.  They  were  the  moft  interefted  in  its  welfare  and  tran- 
quillity ;  and,  while  they  were  naturally  difpofed  to  aft  with 
union  and  firmnefs,  againft  a  foreign  enemy,  they  were  induced 
not  lefs  ftrongly  to  guard  againft  domeftic  tyranny.  Their  in- 
tereft  and  happinefs,  their  pleafure  and  convenience,  urged  thenx 
equally  to  oppofe  invafions  from  abroad,  intefline  commotions, 
and  the  ftretches  of  prerogative.  A  ftrength,  fo  natural,  and 
which  could  never  be  exhaufted  ;  a  ftrength,  in  which  the  prince 
was  to  have  lefs  authority  than  the  nobles,  and  in  which  the 
power  of  both  was  checked  by  the  numerous  clafs  of  inferior  pro- 
prietors ;  a  ftrength,  which  had  dire£tly  in  view  the  prefervation 
of  civil  liberty,  feems,  on  a  flight  obfervation,  the  perfeftion  of 
military  difcipline. 

But,  with  all  its  appearance  of  advantage,  this  fcheme  of  an 
army  was  incompatible  with  refining  manners  ;  and,  in  pointing 
out  the  caufes  of  its  weaknefs,  we  may  fee  the  fymptoms  of  re- 
finement they  are  to  exhibit.  A  double  curiofity  is  thus  to 
confole  with  its  charms  the  anxiety  of  inquiries  that  are  irkfome. 


SEC- 
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The  Inefficacy  of  the  Feudal  Militia.  The  Fractions  of  a  Fee. 
Its  Members.  Attempts  to  efcape  out  of  the  Bondage  of  Fiefs. 
The  Fine  oj  Alienation.  Subfitutions  of  Service.  Commnta- 
tions  of  Service  for  Money.  The  Fine  for  the  NegleSJ  of  Ser- 
vice. The  Tenure  of  Efcuage.  The  Rfe  ofStipendiaties^  and 
the  Necejfities  of  Princes.  Devices  and  Frauds  to  prevent  the 
Service  of  Knight s.,  and  the  Payments  of  Efcuage.  The  Rife 
of  Commerce. 


TH  E  portion  of  land  termed  difee^  which  was  the  foun- 
dation of  knight-fervice,  and  on  which  there  rofe  the 
mighty  fabric  of  the  feudal  ftrength,  was  no  fooner  invented 
than  it  was  to  fufFer.  In  the  frittering  down  of  feudal  proper- 
ty by  infeudations,  the  pradice  prevailed  of  dividing  even  a  fee. 
Thus,  there  were  fome  vaflals  who  poffefied  the  half  of  a 
knight's  fee.  There  were  others,  who  had  the  third,  the  fourth, 
or  the  fifth  parts  of  a  fee.  Fradions  of  a  fee,  even  to  the  thir- 
tieth and  the  fortieth  parts,  were  not  uncommon  ( i ).  Thefe  par- 
ticulars, fo  perplexing  to  the  hiftorians  of   modern  times,  feem 

incon- 
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inconfiftent  with  the  views  of  knight-fervice,  and  require  to  be 
explained. 

A  fee  could  properly  be  divided  into  eight  portions,   and 
thefe  were  faid  to  be  its  members.     They  received  this  appella- 
tion, becaufe  their  proprietors  were  bound  to  perform  the  mili- 
tary fervice,  or  the  original  purpofe  of  the  grant.     All  divifions 
beyond  thefe  portions  were  improper  ;  and  their  poffeffors,  not 
being  members   of  the  fee,   were  to  perform  no  fervice.     The 
queftion  IHU  recurs,  how  the  members  of  the  fee,  or   the  pro- 
prietors of  the  eight  portions,   were  to  perform  the  fervice  of  a 
knight  ?    After  the  invention  of  knight-fervice,  the  ufual  term 
that   the   militia  were  to  remain   in  the  field  was  forty  days. 
The  eighth  part  of  a  fee,  by  this  rule,  gave  a  title  to  the  eighth 
part  of  the  fervice  of  a  knight.     Its  proprietor,   of  confequence, 
took  the  field  for  five  days,   which  was  his  proportion  of  the  fli- 
pulated  fervice  of  the  fee  for  forty  days.     The  pofleflbr  of  the 
half  of  a  knight's  fee  was  thus  to  give  his  attendance  for  twenty 
days  :  And,  in  tiiis  manner,  the  other  members  of  the  fee  were 
to  a£l  (2). 

The  members  of  the  fee  had  each  the  privileges  of  a  manour, 
that  is,  jurifdidion,  court,  and  ufage.  Hence  the  multiplication, 
of  old,  of  little  manours.  The  proprietors  of  fradions,  who 
were  not  members  of  the  fee,  had  not  the  privileges  of  manours^ 
but  paid  fuit  and  attendance  at  the  courts  of  the  county  or  can- 
ton. 
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ton.  The  former  were  included  in  the  fyftem  of  fiefs;  the  lat- 
ter were  thrown  out  of  it,  and  their  number  was  equally  pro- 
moted by  the  anxious  fondnefs  of  a  father,  who  would  provide 
for  all  his  children,  and  by  the  ruinous  prodigality  of  a  fpend- 
thrift,  who  would  relieve  his  neceflities. 

The  fractions  which  were  members  of  the  fee,  were  to  be  a 
fhock  to  the  feudal  militia,  by  difpofing  to  different  perfons, 
the  fervice  which  a  fingle  individual  could  perforn  with  greater 
(kill  and  addrefs.  1  hey  were  to  be  a  fource  of  weaknefs  and 
diforder.  The  frailions  which  were  not  members  of  the  fee, 
were  to  haften  the  period  of  the  alienation  of  property. 

Amidft  the  wants  created  by  fociety  and  intercourfe,  by  am- 
bition and  plealure,  the  vafTal,  who  held  froa:  the  crown  many 
fees  under  knight-lervice,  found  it  necelfary,  at  times,  to  obtain 
from  his  prince  the  licence  to  let  out  a  portion  of  them  under  a 
farm-rent,  and  not  luljed  to  military  fervice,  nor  to  homage, 
wardfliip,  relict,  and  the  other  feudal  incidents  (3).  The  land 
he  retained  was  futhcient  to  produce  the  number  of  knights 
which  were  required  from  him.  No  immediate  [-rcjudice  was 
fuppofed  to  be  done  to  the  power  of  the  fovereign,  or  to  the  mi- 
litia* And  thus,  entire  fees,  and  great  proportions  of  territory, 
were  to  efcjpe  out  of  the  magic  circle  of  feudality.  They  were 
to  pafs  from  chivalry  and  tenure,  to  be  fuhjed  to  profits  or  pre- 
llations  by  the  year.     Liccnfes  from  vaffids  to  their  feudatories, 
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created  alfo  thcfe  converfions  of  fees  into  property.  As  devia- 
tions from  a  fyftem,  they  mark  its  decline  ;  as  attentions  to  pro- 
perty, they  exprels  the  propenfity  to  refinement  and  commercial 
manners. 

Leafes,  in  this  form,  were  even  to  be  made  without  the  know- 
ledge of  fuperiors.  The  intereft  of  the  vaflal  in  the  eftate,  fo 
much  greater  and  more  intimate  than  that  of  the  lord,  was  to 
carry  him  flill  farther.  Retaining  a  fufficiency  of  land  for  the 
knights  he  was  to  furnifh,  he  was  to  venture  on  the  fale  of  par- 
ticular fees.  Encroachments  made  with  this  precaution,  were 
to  lead  to  encroachments  more  extravagant.  Sales  were  to  take 
place,  without  the  refervation  of  a  property  equal  to  the  military 
fervice  to  be  performed  by  the  vender.  The  attention  of  the 
lord  was  thus  called  forcibly  to  the  a£ls  of  his  vaflal.  Con- 
fulting  his  interefl:  and  importance,  he  would  permit  of  no  fales 
that  had  not  the  fandion  of  his  confent.  The  ufages  and  doc- 
trines of  fiefs  were  in  his  favour.  It  was  expedient  for  the  ne- 
ceflltous  vaflal  to  a£t  with  his  approbation.  A  bribe  came  to 
foften  the  feverity  of  the  lord.  The  fine  of  alienation  was  efta- 
bliflied.  On  the  payment  of  this  fine,  the  vaflal  might  fell  and 
barter,  not  only  a  portion  of  his  fees,  but  the  whole  of 
them  (4). 

Thefe  peculiarities  had  power  of  themfelves  to  defl:roy  the 
feudal  militia.     But  other  caufes  were  to  concur  with  them. 

Men 
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Men  of  rank  and  fortune  were  to  yield  to  an  increafing  luxury. 
The  love  of  eafe  made  them  wifh  an  exemption  from  fervice, 
and  their  pride  produced  a  diflike  to  the  mandate  of  a  fuperior. 
The  fubititution  of  perfons  to  perform  their  duties,  of  which 
the  idea  was  firft  fuggelted  by  the  ficknefs  of  vaffals,  and  then 
familiar  from  the  grants  of  fees  to  ecclefiaftics,  and  their  devo- 
lutiun  to  women,  became  a  flattering  expedient  to  the  rich  and 
the  luxurious  (5).  The  prince  could  not  depend  on  the  perfonal 
attendance  of  the  nobles  and  the  tenants  tn  capite.  Pcrl'ons, 
hired  with  a  price  or  a  penfion,  were  often  v^  difcharge  their  of- 
fices, and  to  difguft  troops,  who  were  to  fubmit  reludtantly  to 
their  command. 

Subftitutions  of  this  fort,  however,  though  they  came  to  be 
very  common  were  a  matter  ot  delicacy  ana  attencion.  For 
the  condition  of  fociety  in  the  feudal  ages  perm  1  tied  not,  at  all 
times,  tlie  wealthy  and  the  noble  to  delegate  the  authority  over 
their  vafTds.  But,  when  in  a  lituation  fu  critical,  they  were  not 
without  relburces. 

It  had  been  ufual,  from  the  earlieft  times,  for  the  fuperior  to 
levy  a  tine  from  the  military  tt nam  who  refufed  to  take  the 
field  at  his  iunimoiis  ^6^.  Vh.s  iuggeiied,  very  naturally,  the 
commutalioii  of  fervice  for  money.  A  new  method  of  tenure 
was  thus  to  arife.  The  valfal  by  knight-fervice  might  convert 
his  holding  into  the  tenure  of  ej'caage,  which,  inftead  of  exa fling 
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knights  for  the  fees  of  his  eftate,  required   him  to  make  pay- 
ments to  the  exchequer  of  his  prince  (7). 

While  this  averfion  from  fervice  was  to  prevail,  troops  were 
yet  to  be  necefl'ary.  The  fine,  accordingly,  which  the  fovereign 
demanded  from  the  vafTal  who  neglected  to  perform  his  duty, 
the  payments  he  received  by  agreement  from  the  tenants  by  ef- 
cuage,  and  his  intereft  to  fupply  the  attendance  of  both,  were  to 
produce,  in  every  country  of  Europe,  a  multitude  of  Jlipendia" 
ries, 

Thefe  forces  were  a  mixture  of  all  nations,  and  confifted  of 
men,  whom  poverty  and  debauchery  had  corrupted  into  wretch- 
ednefs.  1  hey  had  no  folicitude  what  caufe  they  were  to  de- 
fend ;  and  their  convenient  fwords  obeyed,  at  all  times,  the  do- 
natives of  princes.  They  were  called  coterdli^  from  the  hangers 
they  wore,  ruptarit^  from  the  pay  they  received >  and  many  of 
them  being  of  the  country  of  Brabant,  the  term  Braban^ons^  or 
Brabantinii  came  to  exprefs  them  (8). 

The  introdudion  of  thcfe  banditti  into  a  feudal  army,  was  the 
utmoft  violence  to  its  nature.  It  offended  infinitely  the  barons 
and  the  military  tenants,  that  they  fhould  be  called  to  mingle 
with  perfons  fo  ignoble.  Yet,  the  princes  of  Europe,  finding 
the  advantages  of  troops  whom  they  could  command  to  their 
purpofes,  and  march  at  their  will,  were  difpofed  to  encourage 
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them.  They  perceived,  that  they  could  poflefs  no  power  whh- 
out  mercenaries  ;  and  no  mercenaries  were  to  be  had  without 
money.  Hence  the  paffion  for  wealth  they  were  to  difcover ; 
hence  their  ruinous  projects  to  acquire  it. 

But,  while  the  ftruggles  for  money,  thus  created,  were  to  pro- 
duce confequences  diftant  and  important,  they  ferved  to  deflroy 
altogether  the  purpofes  of  knight-fervice.  They  gave  a  mortal 
ftab  to  the  feudal  militia.  The  feudal  aflbciatioa  was  to  be  foul 
with  difgufts,  oppreffions,  and  diforders.  Time,  and  the  devices 
of  art,  augmented  the  general  confufion.  The  barons  and  te- 
nants in  capite  by  knight-fervice,  when  fummoned  to  take  arms, 
were  often  to  difpute  the  number  of  their  fees,  and  the  knights 
they  (hould  furnifli.  The  tenants  by  efcuage  made  proffers  of 
the  half  or  the  third  of  the  payments  to  which  they  were  bound. 
The  conftables  and  the  marfhals  of  armies  were  ill  qualified  to 
decide  concerning  matters,  fo  delicate  in  their  own  nature,  and 
in  which  an  impropriety  of  condudl  might  be  a  prejudice  to  their 
fovereigns.  Doubts  were  to  arife,  not  only  about  the  fees  or  the 
knights  of  eftates,  but  about  the  tenure  by  which  they  were 
held  (9).  The  clergy  were  to  invent,  and  to  encourage  frauds. 
They  taught  the  laity  to  convey  to  them  their  feudal  pofleflions, 
and  to  receive  them  back  as  property.  The  fees  in  their  own 
enjoyment  they  afFe£led  to  hold  in  frankalmoignc,  or  by  a  te- 
nure that  gave  no  fervice  bat  prayers  (lo).  The  fubdivifions  of 
knight-fees  created  perplexities  that  were  intricate  in  no  com- 
mon 
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mon  degree.  Fines  or  payments  were  often  to  be  demanded, 
not  only  for  the  fra(ftions  which  were  members  of  the  fee,  but 
for  fractions  which  were  not  members  (ii).  The  confultation 
of  rolls  and  records,  inquifitions  by  jurors,  and  the  examination 
of  witneflTes  or  evidence,  required  a  length  of  time,  and  a  trial  of 
patience,  and  were  not  to  be  always  fatisfadlory.  The  fovereign, 
in  the  mean  time,  was  in  hafte  to  march  againft  an  enemy. 
And  he  felt  his  wcaknefs  in  the  diminilhed  ranks  of  his  army, 
in  the  abftradions  of  his  revenue,  in  the  turbulent  fervice  of  the 
great  vafl'als  who  obeyed  his  fummons,  in'the  coldnefs  of  thofe 
who  aded  as  fubflitutes,  in  the  total  want  of  difcipline  and  of 
military  knowledge  in  inferior  orders,  and  in  the  liniiied  time 
which  the  troops  were  to  remain  in  the  held. 

To  all  thefe  caufes,  the  rife  of  commerce  is  to  be  added.  Its 
various  purfuits,  and  its  endlefs  occupations,  were  to  aduate  the 
middle,  and  the  loweft  chfles  of  men,  and  to  give  the  killing 
blow  to  a  fyftem,  of  which  the  ruins  and  decline  have  an  interefl 
and  importance  that  bring  back  to  the  memory  its  magnificence 
and  grandeur. 


CHAP- 


CHAPTER         IV. 


The  Fall  of  Chivalry  as  a  Military  EJlahliJhmsnt.  The  Knights 
of  Honour  lofe  their  Confideration.  Their  Numbers  and  Venali- 
ty. Wealth  becomes  a  more  f olid  Title  to  Knighth-jod  than  per- 
fonal  Merit.  This  Dignity  is  conne^ed  ivith  the  Poffeffton  of 
a  Fee.  It  ceafes  to  be  Honourable^  and  is  made  a  SubjeSi  of 
Compnlfion.  Fines  for  the  Exemption  from  Knighthood.  The 
antient  Chivalry  dif appears  on  the  Rife  of  Regular  Armies. 


ALL  the  fplendour  and  advantages  of  the  antient  chivalry 
could  not  uphold  the  feudal  militia.  The  dubbed 
knight,  or  the  knight  of  honour,  was  to  fall  with  the  mere  mili- 
tary tenant,  or  the  knight  of  tenure.  Chivalry  was  to  decay  as 
well  as  knight-fervice.  When  they  ceafed  to  give  a  mutual  aid 
and  fupport,  they  were  foon  to  operate  in  a  contrary  diredion, 
and  to  promote  the  decline  of  each  other. 

In  the  order  of  dubbed  knights,  there  were  neceflarily  a  mul- 
titude of  warriours,  whofe  military  renown  had  chiefly  entitled 
them  to  the  inveftiture  of  arms,   and  whofe  accomplilhments 

were 
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were  greater  than  their  fortunes.  Their  knowledge  in  war,  and 
the  rank  to  which  they  were  advanced  by  the  ceremonial  of 
knighthood,  gave  them  the  capacity  of  ailing  in  all  ftations. 
Their  poverty,  fplendid,  but  inconvenient,  made  them  attach 
themfelves,  in  a  more  particular  manner,  to  princes  and  nobles  ( i). 
From  thefe  they  received  penfions,  and,  in  the  houfeholds  of 
thefe,  they  enjoyed  and  fuRained  honours  and  offices.  Men  of 
rank  were  to  vie  with  one  another  in  their  numbers  and  attach- 
ment. They  became  a  part  of  the  garniture,  the  magnificence, 
and  the  pride  of  nobility  (2). 

There  were  thus,  in  the  declenfion  of  the  feudal  army,  a  foci- 
ety  of  men,  who  could  fupply  the  perfonal  iervice  and  attend- 
ance of  the  luxurious  and  the  great.  A  iubftitution  of  knights, 
in  the  place  of  the  barons  and  vaflals  of  the  crown,  was  thence 
to  prevail  very  generally.  And,  while  knights  were,  in  this 
manner,  to  wound  deeply  the  military  diiciphne  and  arrange- 
ments, they  were  to  throw  a  contempt  on  knighthood  by  their 
numbers  and  venality.  The  change  of  manners,  and  the  uCes  of 
wealth,  had  tarniftied  the  luftre  and  the  glories  of  the  antient 
chivalry. 

In  the  ftate  of  its  degradation,  the  long  and  hard  apprentice- 
fliip  to  arms  which,  of  old,  had  prepared  the  candidate  for  the 
flruggles  and  the  cares  of  knighthood,  was  forgotten.  The  pof- 
ftflion  of  a  portion  of  land  was  to  be  fufficient  to  give  a  title  to 

this 
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this  dignity.  It  was  annexed  to  a  knight's  fee.  The  nnaccom- 
plilhed  proprietor  of  a  few  acres  was  to  be  adorned  with  the 
fword,  and  to  be  admitted  to  the  ceremonies  of  knighthood. 
But  he  could  not  hold  its  honours.  They  had  paflfed  away  for 
ever.  The  order,  which  had  ennobled  kings,  and  greatnefs,  fu- 
preme  power,  and  the  loftieft  acquirements,  grew  to  be  meaa 
and  trivial. 

The  afpiring  and  the  meritorious  who,  of  old,  courted  and  ex- 
pe£led   knighthood,  with   the   moft   paffionate   ardour   and  the 
fondeft  hope,  were  now  to  avoid  it  with  anxiety,    and  to  receive 
it  with  diiguft.     An    unhappy  exertion   of  prerogative   was  to 
add  to  its  humiliation.     Princes,  to  uphold  their  armies,  were  to 
iflue  frequent  proclamations,  which  required  all  the  military  te- 
nants of  the  crown  to  appear  bei'ore  them  on  a  certain  day,  and 
to  be  girt  with  the  belt  of  knighthood  (3).     Having  ceafed  to  be 
an  objeift  of  choice,  it  was  to  be  made  a   fubje£t  of  compulfion. 
A  fingle  knight's  fee  held  of  the  crown,  being  deemed  an  ample 
enough  fortune  to  entitle  to  knighthood,  its  polTeflor,  if  unwilling 
to  accept  this  dignity,   was  compelled  to  receive  11(4).     Senility, 
irrecoverable  weaknels,  and  lols  oi  limbs,  were  ihc  only  excufes 
to  be  admitted  for  his  rcfulal.     If   he  had   n-^t  thefe  reafons  to^ 
plead,  and  negledcd  to   take   the  honour  of  knighthood,  his  e- 
ftate  was  diftrained   by   the  officers   of  tne   revenue  {5),     Men- 
■were  to  buy,  as  a  privilege,   a  rcfpite   and   an   exemption    from 

Q__  knighthood;. 
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knighthood ;   and  princes,  when  they  could  not  recover  their 
armies,  were  to  fill  their  exchequers  (6), 

In  a  condition,  not  merely  of  meannefs,  but  of  dlfgracc  and 
calamity,  the  antient  chivalry  could  not  exift  long.  It  was  worn 
out  to  extremity ;  and  the  military  and  regular  eftablilliments 
to  which  the  defeds  of  the  feudal  arrangements  pointed  {^o 
ftrongly,  were  to  fuperfede  its  ufes  and  advantages.  It  did  not 
die,  as  fo  many  writers  have  fancied,  of  the  ridicule  of  Cer- 
vantes, but  of  old  age,  defpondence,  and  debility. 

C  H  A  P^ 


CHAPTER         V. 


The  Military  Arrangements  which  prevailed  in  the 
Declenfion  of  Fiefs  and  Chivalry.  The  Intro- 
duClion  of  (landing  Armies. 


C     T     I     O      N        I. 


Of  Mercenaries.     The  Evils  ivhich  refult  from  them.     The  Rife 
of  Taxations. 


T 


'^  H  E  mercenaries,  which  were  made  neceflary  by  the 
diforders  of  fiets  and  chivalry,  were  to  lead  to  misfor- 
tune and  mifery.  They  were  fcarcely  known,  when  the  prin- 
ces of  turope  invented  the  art  of  extorting  the  wealth  of  their 
fubjeds,  and  of  employing  it  to  opprefs  them.  While  the  lands 
dealt  out  by  the  crown  created  an  effedual  army,  loldiers  gave 
their  fervice  for  their  pofleffions.  But,  when  the  incouvenien- 
cies  and  the  defeats  of  tliis  fyflem  had  produced   mercenaries, 

0^2  tlie 
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the  prince  had  no  poffeffions  to  beftow.  His  domains  had  gone 
away  from  him  in  prodigaUties  and  donations.  It  was  yet  in- 
cumbent on  him  to  maintain  his  troops.  Money  was  abfolutely 
indifpenfable  to  him,  and  he  was  to  find  out  meafures  to  procure 
it.  Thefe  meafures  are  interefting  in  them.felves,  and  ftill  more 
fo  in  their  confequences.  They  gave  rife  to  taxations  in  Eu- 
rope. 

The  vaffals  of  the  crown  by  knight-fervice  were  obliged  to 
perfonal  attendance  in  wars  ;  but,  confidering  it  as  a  burden, 
were  difpofed  to  compound  for  it.  This  was  alfo  the  cafe  with 
the  inferior  tenants.  They  were  no  lefs  incHned  to  contribute 
their  proportions  to  their  lords,  than  thefe  were  to  fatisfy  their 
prince.  To  the  prince,  the  money  of  his  vaffals  was  of  more 
advantage  than  their  fervice;  but  agreements  with  each  were 
fatiguing  and  endlefs ;  and  his  mercenaries  were  clamorous  and 
impatient. 

An  expedient  prefented  itfelf,  which,  to  all  parties,  gave  the 
promife  of  eafe  and  fatisfadion.  The  prince,  inflead  of  the  fer- 
vice that  was  due,  and,  inftead  of  contradting  with  every  tenant 
who  held  from  him,  affeffed  a  moderate  fum  on  every  knight's 
fee  throughout  the  kinj^dom(i).  It  was  juft  that  his  tenants 
ihould  give  a  fine  for  their  attendance ;  and  what  they  furnished 
was  to  go  to  his  mercenaries. 

The 
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The  prerogative  thus  begun,  was  pregnant  with  misfortunes 
to  fubjeds,  and  with  advantages  to  princes,  which  were  forefcen 
neither  by  the  former,  nor  the  latter.  What,  at  firft,  was  a 
matter  of  expediency,  and  an  expreffion  of  the  confidence  of  the 
people,  and  pf  the  dlfcretion  of  the  fovereign,  grew  into  a  raofl 
formidable  taxation  (2).  It  was  to  be  exerted  with  no  modera- 
tion or  decency.  In  the  delirium  of  their  greatnefs,  the  princes 
of  Europe  were  to  fancy,  that,  in  extrading  money  from  their 
fubjcds,  they  ought  to  know  no  rule  but  their  ambition,  then- 
wants,  and  their  caprice. 

In  a  conformity  with  the  afleffment  on  the  eftates  fubjed  to 
knight-fervlce,  a  tax  was  to  be  demanded  from  the  pcffeflbrs  of 
land  holden  in  frankalmoigne  and  in  foccage  (3).  And  I  have 
already  obferved,  that  the  tenants  by  e/cuage  paid  a  ftipulated 
fine  for  their  fees.  All  the  territory  of  a  kingdom  was  thus  to 
contribute  to  the  neceffities  of  princes,  and  the  greateft  propor- 
tion of  it  was  to  be  adually  expofed  to  their  ravages. 

Their  rapacity  was  not  yet  to  be  fatisfied.  The  cravings  of 
ambition,  and  the  prodigalities  of  mercenaries,  demanded  fome- 
thing  more.  During  the  fortunate  times  of  the  feudal  affocia- 
tion,  it  had  been  common  for  the  inhabitants  of  the  cities  and 
towns  within  the  dem.efnes  of  the  fovereign,  and  within  thofe  of 
the  nobility,  to  exprefs,  refpedlvely,  by  prefents,  their  fubmif- 
fion,  fatisfadion,  and  gratitude.     In  more  unhappy  times,  thefe 

gifts, 
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gifts,  thefe  fruits  of  generofity,  were  demanded  as  a  right.  Thefe 
prefcnts,  the  expreffions  of  happinefs,  grew  into  tallages  and 
exa£lions,  and  were  to  denote  mifery  and  wretchednefs.  The 
prince,  with  an  unblufhing  audacity,  levied  grants  at  his  will 
from  hia  cities  and  towns ;  and  his  example  was  followed  by 
the  nobles  within  the  cities  and  towns  within  their  territories. 
Hence  the  moft  deftrudive  and  the  moft  calamitous  of  all  the 
oppreflions  of  the  middle  times  (4). 

Meafures,  fo  hoftile  to  the  free  fpiri:  of  the  Gothic  govern- 
ments, infringements  of  property  fo  audacious,  were  every  where 
to  excite  and  to  inflame  the  paffions  of  the  people.  The  princes 
of  Europe  vi'ere  to  contend  for  power,  and  their  fubjedts  for  li- 
berty. Struggles,  the  moft  critical  and  the  moft  fcrious,  were 
fuliained  ;  and  the  progrefs  of  thefe,  and  the  refpedive  fuccefs 
of  the  parties  in  the  different  kingdoms  of  Europe,  were  to  al- 
ter its  p-Gvernments  to  the  forms  they  maintain  at  this  hour. 

In  France,  and  in  other  countries,  the  command  of  the  mer- 
cenaries, and  the  power  of  taxation,  were  finally  to  prevail.  In 
England,  the  frantic  weaknefl'es  of  King  John,  and  the  union 
of  the  nobles  and  the  people,  were  to  renovate  the  Gothic  liber- 
ty, and  to  fet  limits  to  princes.  While,  in  dates  lefs  fortunate, 
the  kingly  authority  was  to  grow  into  derpoiifm,  and  to  debafe 
the  genius  of  men,  while  taxes,  and  tallages,  and  exadtions,  were 
to  be  demanded  in  waiitonnefs  and  caprice,  and  a  cruel  tyranny 
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to  diffufe  oppreflion  and  grievance,  the  magna  charta  was  to 
command,  that  no  prince  of  England  fhould  prefiime  to  levy  a- 
ny  tax,  tallage,  or  exaQion,  without  the  confent  of  the  parlia- 
ment (5)  ;  and  that,  while  the  land  of  the  kingdom  was  to  be  free 
from  his  rapacioufnefs,  he  fhould  not  dare  to  harrafs  its  cities  or 
towns,  but  that  they  fliould  return  to  the  pofleflion  and  enjoy- 
ment of  their  antlent  liberties  (6). 

The  diforders  of  the  feudal  militia  produced  mercenaries,  and 
the  ufe  of  mercenaries  gave  birth  to  taxations.  Taxations  were 
begun  to  be  levied,  in  all  the  ftates  of  Europe,  at  the  will  of  the 
prince.  This  occafioned  contentions  between  fovereigns  and 
their  fubjedts.  The  vidory  of  the  kingly  authority  over  the  li- 
berty of  the  people,  continued  in  many  princes  the  power  of 
taxation  ;  and  this  power,  and  the  command  of  mercenaries,  are 
the  completion  of  defpotifm.  In  England,  the  prerogative  of 
taxation  which  the  prince  had  aflumed,  was  wrelted  from  him 
by  the  great  charter  of  liberties.  He  was  to  command  his  mer- 
cenaries ;  but  he  was  to  depend  for  their  fupport  and  their  pay 
on  the  generofity  of  his  people. 


.SEC* 
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SECTION        II. 


The  Difference  bettvem  a  Mercenary  Soldier  and  a  Feudal  Vaffal, 
Sovereigns  find  Troops  by  entering  into  Contra^s  ivith  their 
Nobility,  and  ivith  Captains  by  Profejjton.  Volunteers  make  an 
Offer  of  their  Service,  Commijftons  of  Array.  The  Difadvan- 
tages  of  thefe  Military  Schemes.  The  Idea  and  EJlabli/hnent 
of  a  Standing  Force.  France,  and  other  Nations,  lofe  their 
Liberties.  The  Oppojltion  to  a  Standing  Force  in  England.  The 
total  Abolition  of  Fiefs.  The  confequent  NeceJJlty  of  a  Stand- 
ing Army,  The  Precautions  and  Anxiety  ivith  ivhich  it  is  in- 
troduced. 


^"W^  H  E  CoterelU,  or  banditti  who  wandered  over  Europe, 
.JL  ^"^^  offered  their  fwords  to  the  higheft  bidder,  introdu- 
ced the  idea  that  war  might  be  confidered  as  a  trade.  The  feu- 
dal proprietor  fought  for  his  land  and  his  nation,  and  the  prince 
had  no  title  to  demand  his  fervice  in  any  difpute  of  his  own. 
Ke  drew  his  fword  for  the  fafety  of  the  ftate,  or  for  its  honour  ; 
but  he  was  not  bound  to  fupport  the  quarrels  of  his  fovereign. 
When  the  feudal  prince  contended  with  a  great  fuhjed,  the  feu* 

dal 
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dal  vaflals  of  the  kingdom  did  not  move  indlfcriminately  to  his 
call.     His  defenders,  in  this  fituation,  were  his  particular  vaflals, 

or  the  tenants  of  his  demefne.     In  like  manner,   if  he  declared 

* 

war  againft  a  foreign  ftate,  without  the  conlent  of  the  great  coun- 
cil of  the  nation,  the  majority  of  the  feudal  vaflals  might  refufe 
to  obey  his  mandate.  It  was  only  in  th^  wars,  and  in  the  quar- 
rels approved  by  the  nation,  that  they  attended  to  his  fum- 
mons(i).  But,  when  arms  became  a  profeflTion,  the  foldier  fti- 
pulated  his  fervice  for  his  pay.  He  confulted  not  for  what  end 
he  was  to  fight.  An  implicit  obedience  was  required  from  him  ;' 
and  his  fword,  though  it  might  be  employed  againil  a  natural 
and  an  adtive  enemy,  might  alfo  be  turned  againft  his  native 
country,  and  give  a  flab  to  its  rcpofe  and  profperity. 

When,  from  the  refufe  or  the  vagabonds  of  Europe,  the  ta- 
king money  for  fervice  was  become  ramiiiar,  the  making  war  a 
trafiic  prevailed  in  every  itate.  The  idle  and  the  profligate 
found  a  way  ot  life,  which  flattered  their  indolence  and  rapaci- 
ty. The  ufual  method  of  coUettnig  an  army,  was  now  by  con- 
trads  with  nobles,  who  had  authority  over  the  loole  and  dilor- 
derly  inhabitants  ot  their  eftates  ;  with  captains,  wliofe  addrefs 
or  valour  could  allure  adventurers  to  their  llandards  ;  and  with 
individuals,  whofe  poverty  or  choice  made  the.n  off^cr  theralelves 
to  the  conllables  and  the  mar&als  of  priiices.  Thcfe  troops, 
though  more  obedient  than  the  Gothic  niiliiia,  were  n.>t  much 
fuperior  to  them  in  dilciphne.     l"or,  at  the  end  or  every  war, 
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the  prince,  on  whom  they  depended  for   pay,  was  in   hafte  to 
difband  them  (2). 

But,  while  this  grew  to  be  the  ufual  method  of  raifing  an  ar- 
my, it  was  a  law  in  the  dififerent  nations  of  Europe,  that  all  the 
fubjedts  of  a  kingdom  were  bound  to  take  arms  in  cafes  of  ne- 
ceffity.  Statutes,  accordingly,  or  ordinances,  afcertained  the  ar- 
mour with  which  every  perfon,  in  proportion  to  his  riches  and 
rank,  was  to  provide  himfelf,  and  which  he  was  to  keep  con- 
ftantly  in  his  pofleffion  (3).  And  thus,  when  dangers  threaten- 
ed, and  fudden  invafions  took  place,  commiffions  of  array  were 
iffued  by  princes,  and  fupplies  to  the  army  called  out  from  the 
provinces  and  counties,  the  villages  and  cities  (4).  The  foldicrsi 
levied  in  this  manner,  received  alfo  the  pay  of  the  prince. 

Thefe  fchemes  for  a  military  power  were  ftill  impcrfed.  The 
oppreffion  of  arrays  was  difgufting  and  cruel  in  the  higheft  de- 
gree ;  and  the  troops  they  furnifhed  were  ill  difpofed  to  exert 
themfelves,  and  without  difcipline.  Mercenaries  were  the 
ftrength  of  armies;  but,  to  colle£l  fuch  multitudes  of  them  as 
were  requifite  for  great  and  vigorous  efforts,  required  an  inex- 
hauftible  revenue.  They  had,  befides,  no  principle  of  attach- 
ment or  of  honour.  An  obje£t  of  terror  to  the  people,  and  of 
fufpicion  to  the  prince,  tliey  were  employed  and  detefted  ;  and 
when  the  termination  of  a  war  fet  theni  loofe,  the  condition  of 
Europe  was  deformed,  and  the  greateft  diforders  were  perpe- 
trated. 
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trated.  They  bad  no  certain  homes,  and  no  regular  plan  of  fub- 
liftence.  Tiiey  were  at  the  command  of  the  turbulent  and  tac- 
tious  ;  they  aflbciated  into  bands  and  companies,  and  were  often 
fo  formidable  as  to  maintain  tbemfelves,  for  a  ti'-e,  in  oppofi- 
tion  to  the  civil  auth  rity.  Robberies,  murder?,  the  ravifhment 
of  women,  and  other  atrocious  crimes,  were  frequent  (5).  The 
contagioufnefs  of  their  example,  ai-.d  the  enormities  they  produ- 
ced, feemed  incompatible  with  the  exiftence  of  fociety  ;  yet  their 
ufe  and  their  difmiflion  were  neceflarily,  in  a  great  meafure,  to 
create  this  contagioufnefs  and  theie  enormities. 

Confufions  often  lead  to  improvement,  by  demanding  and 
pointing  out  a  remedy.  It  was  perceived,  that  the  foldiery  ought 
to  be  maintained  or  k.  pt  up,  not  only  in  ti'i:es  of  war,  but  of 
peace.  'I'hey  would  thus  be  preferved  from  maroding,  and 
plunder,  and  riot  ;  and,  improving  in  dii'ciplme,  they  would  aft 
with  greater  firmnels  and  efficacy. 

The  creation  of  a  ftanding  force,  of  which  the  idea  was  thus 
unfolded,  was  alio  facilitated  by  the  rivallhip  w!  ich  had  pre- 
vailed between  France  and  England.  From  the  time  that  Wil- 
liam Duke  of  Normandy  had  mounted  the  throne  of  England, 
the  two  kingdoms  entertained  a  jenluufy  of  one  another.  Tlie 
dominions  wbiclj  the  t  nglifli  were  to  poiTifs  on  tlie  continent, 
being  a  fource  of  confidcration  to  them  there,  became  the  fiun- 
dation  of  difquiets  and   animofines,   which  were  ready  to  brcnlc 
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out  on  cccafions  the  moft  trifling.  Frequent  wars  putting  to 
trial  the  ftrength  and  refources  of  the  rival  llatcs,  ferved  to  im- 
prove them  in  arts  and  in  arms.  Even  the  victories  of  Ed- 
ward III.  and  Henry  V.  while  they  brought  fo  much  ftrength 
and  glory  to  England,  were  to  be  lefTons  of  inftrudion  to  the 
other  ftates  of  Europe,  by  difcovering  the  danger  which  mufl 
refult  to  all  of  them  from  the  encroachments  of  a  power  fo 
mighty  and  fo  ambitious.  The  battles  of  Crefly,  Poidiers,  and 
Azincourt,  which  feemed  to  bring  nothing  but  honour  and  ad- 
vantage to  the  Englifh,  were  the  prognoftics  of  their  humiliation. 
And,  while  France  was  apparently  in  a  ftate  of  defperation,  it 
was  to  recover  its  importance  and  grandeur.  The  maid  of  Or- 
leans was  to  aftonifh  with  the  wildnefs  of  her  heroifm  ;  Charles 
VII.  was  to  exert  his  political  fagacity ;  Dunois,  his  military  fsill. 
The  domeftic  difcords  of  France  were  to  ceafe  ;  and  the  Duke 
of  Burgundy,  perceiving  the  pernicious  confequences  of  uniting 
France  to  England,  was  to  throw  off  his  unnatural  connedions 
with  the  latter,  and  to  facrifice  his  animofities  to  policy.  In  a 
word,  the  foreign  dominions  of  the  Englifh  were  to  be  ravilTied 
from  them.  And  Charles  VII.  inftruded  by  the  part,  and  ap- 
prehenfive  of  future  invafions  and  calamities,  was  to  guard  againft 
them  by  the  wifdom  and  the  {lability  of  his  precautions. 

Thus,  the  decay  of  the  feudal  fyftem,  the  diforders  of  the 
mercenaries,  and  the  political  condition  of  France  with  regard  to 

England, 


IN        EUROPE. 


133 


England,  all  confpu-ed  to  illudrate  tlie  neceffity  of  a  ftanding 
force. 

Having  deliberated  maturely  on  the  flep  he  was  to  take, 
Charles  VII.  in  the  year  14451  feledtingout  of  his  forces  a  body 
of  cavalry,  to  the  number  of  nine  thoufand,  formed  them  into 
fifteen  regular  and  ftanding  companies,  under  officers  of  expe- 
rience. Three  years  after,  encouraged  by  his  fuccefs,  he  efta- 
blifhed  a  ftanding  infantry  of  Frank  archers,  to  the  number  of 
fixteen  thoufand  (6).  The  nobility,  who  had  been  long  tired 
and  difguftcd  with  the  fatigues  and  the  returns  of  military  fer- 
vice,  to  which  their  tenures  fubjeded  them,  and  the  people,  who 
hoped,  under  difciplined  troops,  to  be  free  from  the  infults  and 
oppreffions  which  they  had  known  under  the  mercenaries,  op- 
pofed  not  thefe  eftabliftiments.  They  were  ftruck  with  the  ad- 
vantages to  be  derived  from  them,,  but  difcerned  not  their  dan- 
gerous and  fatal  tendency.  No  conftitutional  limitations  were 
made ;  no  bulwarks  were  raifed  up  for  the  fecurity  of  the  na- 
tional independence  and  liberties.  Succeeding  princes  were  to 
add  to,  and  improve  on  the  regulations  of  Charles ;  and,  from 
this  period,  the  monarchs  of  France  were  to  be  in  the  full  capa- 
city of  levying  taxes  at  their  pleafure,  and  of  furveying,  in 
mockery,  the  rights  and  pretenfions  of  their  fubje£ls. 

But,  while  France  and  other  ftates  of  Europe,  in  confequence 
of  thefe  general  realbns,  and  from  the  idea  of  their  own  intered, 

and 
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and  the  upholding  a  balance  of  power,  were  to  be  induced  to  ad- 
mit of  ftanding  armies,  and  were  thence  to  lofe  their  liberties, 
the  fame  caufes  did  not  operate  the  fame  efFeds  in  England. 
The  introdudion  of  a  ftanding  army  was,  indeed,  to  be  made 
effedtual  there  ;  but  at  a  very  diftant  period,  and  on  principles 
the  moft  confident  with  liberty.  The  advantages  to  accrue  from 
it  did  not  efcape  obfervation  ;  but  its  dangers  were  ftill  feen  in 
the  ftrongeft  light ;  and  its  eftabliftiment  was  oppofed,  till  the 
very  moment  when  its  neceflity  was  abfolute  and  uncontrol- 
lable. 

Till  the  reign  of  Charles  If.  the  feudal  militia,  and  the  troops 
furniflied  by  contradl  with  nobles  and  captains,  and  by  the  enlift- 
ing  of  volunteers,  continued  to  conftitute  the  ufual  military 
power  of  England.  Till  the  fame  aera,  alfo,  commiffions  of  ar- 
ray were  iffued  by  princes  to  procure  forces  on  extraordinary 
occafions.  And,  the  termination  of  every  war  was  regularly  fol- 
lowed with  the  difbandment  of  the  army. 

Of  thefe  inftitutions,  the  inconveniencies,  as  I  have  faid,  were 
infinite  and  enormous.  They  were  preferable,  however,  to  a 
ftanding  army,  with  defpotilm.  For  regulations  and  policy 
might,  in  fome  degree,  fupply  and  alleviate  their  deteds  and  a'- 
bufes.  The  diforders,  indeed,  of  the  feudal  militia,  had  rilen  to 
a  height,  which,  confidering  the  growing  refinement  of  the  na- 
tion, admitted  not  of  any  remedy.     1  hey  were  to  endure,  of 
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confequence»  till  the  extindion  of  tenures.  But  wholefome  rules 
and  enadlments  might  deprefs  or  diminiih  the  confufions  and  the 
oppreflions  which  were  the  natural  refults  of  the  ufe  and  difmif- 
fion  of  mercenaries ;  and  thefe  were  not  wanting  (7).  It  was 
likewife  poffible  to  give  a  check  to  the  violence  of  princes  in  the 
ifluing  of  comraiffions  of  array ;  and  the  fpirit  of  the  conftitu- 
tion,  and  exprefs  laws,  made  it  fully  underftood,  that  they  ought 
to  be  undertaken  and  executed  with  the  greatefl:  refpedl  for  the 
freedom  of  the  fubjecSt,  and  in  cafes  only  of  urgent  danger  and 
apparent  neceflity  (8). 

The  reduction  of  the  power  of  taxation  afTumed  by  princes, 
and  the  declaration  of  magna  charta,  that  the  people  were  to 
grant  the  fupplies  which  they  thought  neceflary  to  government, 
had  foflered  the  pafTion  for  independence.  ,  The  conftant  appeals 
of  the  people  to  charters  declaratory  of  their  antient  freedom  and 
privileges,  and  corredory  of  abufes,  that  time  and  the  maxims 
of  tyranny  had  produced,  gave  them  an  evident  fiipeiiority  which 
they  might  exert  in  all  political  contentions.  It  was  eafy  to  dif- 
cover  when  the  fovereign  was  difpofcd  to  encroach  ;  and  the 
power  the  commons  could  oppofe  to  him  was  decifive.  To  re- 
fufe  him  money,  was  to  difarm  him.  Of  himfelf,  he  could 
maintain  no  formidable  army ;  and  the  people  v^'^ere  not  to 
lavifli  to  him  their  wealth,  that  he  might  opprefs  them. 


The 
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The  fchools  of  law,  which  were  opened  by  learned  men  im- 
mediately after  the  fettlement  of  the  charters  of  liberty,  were  to 
diffufe  widely  the  fundamental  and  free  principles  of  the  confti- 
tution  (9).  The  difcuffion  of  political  topics  was  to  employ  even 
the  loweft  ranks  of  the  citizens,  and  to  engender  a  turbulence, 
which,  with  all  its  ills,  rauft  be  albwed  to  be  refpeclable. 

The  awe  over  parliamentary  debate,  which  Richard  11.  effedl- 
ed  by  the  body  of  four  thoufand  archers,  which  he  attempted 
to  keep  up,  and  the  infolence  and  diforders  of  this  band,  awa- 
kened, to  an  uncommon  degree,  the  public  jealoufy,  and  evinced, 
with  decifion,  the  dangers  of  a  ftanding  force  (i  o).  The  mifer- 
able  ftate  of  France,  under  the  military  defpotifm  which 
Charles  VII.  had  begun,  and  which  Louis  XI.  had  accomplidi- 
ed,  was  to  difplay,  in  all  its  terrors,  that  mode  of  adminiftration 
which  allows  to  the  prince  the  command  of  the  taxes  and  the 
army  (11). 

The  Englifli,  aftoniflied  at  the  tyranny  and  pride  of  kings  in 
other  nations,  were  to  reprefs  them  in  their  own.  The  fpirit  of 
oppofition  to  the  crown,  natural  to  the  government,  and  brought 
into  exertion  by  the  oppreffive  views,  and  the  encroaching  do- 
mination of  princes,  unfolded  all  their  powers  to  the  commons. 
During  a  long  feries  of  years,  na  ftanding  army  was  permitted. 
It  was  held  in  the  utmofl  deteftation  ;  and  its  exiltence  was  even 
deemed  incompatible  with  the  liberty  of  the  iubje6l. 

In 
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In  the  wars  between  the  houfes  of  York  and  Lancaflcr,  armies 
were  frequently  raifed ;  but  no  ftanding  eftabHfliment  was 
thought  of.  The  meafure  was  both  impoHtic  and  violent, 
while  the  leaders  of  different  fadions  were  courting  popu- 
larity. In  the  naoment  of  peace,  the  foldier  was  loft  in  the  citi- 
zen ;  and  the  army  that  condudled  its  commander  to  the  throne, 
did  not  remain  with  him  an  inftrument  of  his  tyranny.  It  left 
him  to  the  enjoyment  of  the  legal  rights  of  fovereignty,  and  was 
not  to  fubvert  the  government.  The  ftruggle  was  not  for  a  ty- 
rant, but  a  king.  The  conftitution  was  refpe£ted  during  fceues 
of  violence  and  hoftility,  and  the  people  felt  a  rifing  importance 
amidft  flaughter  and  blood. 

Henry  VII.  who  united,  in  his  perfon,  the  rights  of  the  rival 
families,  was  permitted  to  conftitute  the  yeomen  of  the  guard. 
But  thefe  were  only  for  the  protedion  of  the  perfon  of  the  fove- 
reign,  and  were  not  to  increafe  to  an  army.  They  were  to  be 
a  ftate  or  ornament  to  the  crown,  not  a  terror  to  the  fubjedt. 
The  obftinacy  of  Charles  I.  and  the  civil  wars  to  which  it  gave 
rife,  were  to  confirm  the  antient  conftitution,  and  to  demonftrate, 
that  neither  the  military  power,  nor  the  power  of  taxation,  were 
prerogatives  of  the  prince.  Years  and  diforders  were  to  render 
more  folid  the  fabric  of  our  government. 

Yet,  after  the  reftoration  of  Charles  II.  had  taken  place,  an 
event  of  great  importance  in  our  hiftory,   was  to  call,  in  a  parti- 
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cular  manner,  for  the  ftanding  force,  from  which  the  nation  was 
fo  averfe.  The  fyftem  of  tenures,  fo  decayed  and  fo  unfuitable 
to  refining  times,  haftened  to  extindion.  Early  in  this  reign,  a 
ftatute  of  infinite  utility,  gave  a  mortal  blow  to  military  te- 
nures (i  2).  The  fyftem  of  fiefs,  fo  beneficial  in  one  period,  and 
fo  deftrudive  in  another,  was  overturned.  The  feudal  ftrength, 
or  militia  of  England,  after  languifhing  for  ages  in  difeafe  and 
weaknefs,  received  the  wound  of  which  it  perifhed.  In  its  place 
a  {landing  army  was  expedient,  and  could  alone  correlpond  with 
the  majelly  of  the  people  and  the  dignity  of  the  crown. 

The  invention  of  cannon  and  fire-arms  had  changed  the  art 
of  war.  Movements,  evolutions,  and  exercifes,  were  not  to  be 
acquired  to  perfection  by  any  militia,  or  even  by  mercenaries, 
who  were  hired  for  a  fealon,  and  difmiffed  at  the  clofe  of  a 
campaign.  Other  nations  were  polTcfled  of  ftanding  armies,  and 
of  thefe  the  force  was  not  to  be  oppofed  by  troops  lefs  regular 
and  lefs  difciplined.  Self-prefervation,  and  the  neceifity  of  at- 
tending to  the  balance  of  power  in  Europe,  pointed  irrefirtibly  to 
this  eftablifliment.  Its  dangers,  notwiihibnding,  were  great, 
and  might  be  fatal  to  the  prince  who  fliould  attempt  it. 

Invited,  or  rather  compelled,  by  confiderationsthe  moft  power- 
ful, Charles  made  the  experiment.  He  ventured  to  maintain, 
by  his  private  authority,  a  ftanding  force  of  five  thoufand  foldi- 
ery,  for  guards  and  garrifons.     The  jealous  fpirit  of  the  people 

was 
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was  alarmed.  A  mcafure  fo  unconftitutional,  excited  fears  and 
npprehenfions,  which  behoved  to  be  confuhed.  Yet  James  II. 
did  not  fcruple  to  augment  the  Handing  force  to  thirty  thoufand 
men,  whom  he  fupported  from  his  own  civil  lift.  The  nation 
was  on  the  brink  of  a  precipice.  The  revolution  approached. 
The  bill  of  rights  declared,  that  the  fovereign  was  not  to  raifc  or 
uphold  a  ftanding  force  in  times  of  peace,  without  the  confent 
of  the  parliament.  And  the  matured  experience  of  fucceeding 
times,  employed  itfelf  to  devife  the  policy  which  was  to  make 
our  army  regular  and  formidable,  with  the  leaft  poflible  incon- 
venience to  liberty. 

A  ftanding  body  of  troops,  as  abfolutely  neceftary,  is  kept  up 
under  the  command  of  the  crown,  but  by  the  authority  of  the 
legiflature.  The  power  of  an  a£t  of  parliament  gives  every 
year  its  continuance  to  our  army  ;  and  any  branch  of  the  legi- 
flature may  annually  put  a  period  to  its  exiftence,  by  objedting 
to  it.  The  dangers  of  a  ftanding  force  are  thus  prevented ;  its 
advantages  are  fecured ;  and  the  foldiery,  not  living  in  camps, 
but  intermingled  with  the  people,  are  taught,  while  they  refpe£l 
the  crown,  to  feel  for  the  interefls  and  profperity  of  the  nation. 
With  thefe  flow  degrees,  and  with  thefe  fyraptoms  of  jealoufy, 
did  a  ftanding  army  become  a  part  of  our  conftitution. 

S  2  CHAP- 


CHAPTER        VI. 


Of  Manners  and  Refinement.  The  dijjolute  Condud:  of  the  Women 
amidjl  the  Decline  and  Oppreffions  of  Fiefs,  The  general  Cor- 
ruption ivhtch  invades  Society. 


WHILE  the  varying  fituation  of  fiefs  and  chivalry  was 
to  produce  the  moft  important  confequences  in  po- 
lity and  government,  it  was  to  be  no  lefs  powerful  in  changing 
the  general  picture  of  fociety ;  and  the  manners,  which  were 
to  figure  in  their  ftate  of  confufion  and  diforder,  are  a  contrafl 
to  thofe  which  attended  their  elevation  and  greatnefs.  The  ro- 
mantic grandeur  and  virtue  which  grew  out  of  the  feudal  aflb- 
ciation,  in  its  age  of  cordiality  and  happinefs,  could  not  cxifi: 
when  that  cordiality  and  happinefs  were  decayed.  The  difor- 
dcrs  of  fiefs  had  operated  on  chivalry  ;  and  the  deviations  of 
both  from  perfedion,  affeding  ftrongly  the  commerce  of  life 
and  the  condition  of  the  female  fex,  were  to  terminate  in  new 
modes  of  thinking,  and  new  fyftems  of  adion. 

The  difaftrous  flate  of  fiefs,  difuniting  the  interefls  of  the  lord 
and  the  vafl^al,  gave  rife  to  oppreffions   and   grievances.     Thcfe 
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produced  a  pronenefs  to  venality  and  corruption.  All  ranks  of 
men,  from  the  fovereign  to  the  flave,  feemed  at  variance.  Rapa- 
city and  infolence  v\'ere  to  charadterife  the  fuperior  and  the  ma- 
fter  ;  chicane  and  difaffedion,  the  vaflal  and  the  fervant.  A  re- 
laxation of  morals,  total  and  violent,  was  to  prevail.  Chivalry, 
lofing  its  renown,  the  purity  of  the  knightly  virtues  was  to  be 
tarniflied.  When  it  fell  as  a  military  eftablilhnent,  its  generous 
manners  were  not  to  remain  in  vigour.  The  women  were  to 
lofe  their  value  and  their  pride.  The  propenfity  to  vice,  fofter- 
ed  by  political  diforder,  and  the  pafTion  for  gallantry,  driven  to 
extremity  by  the  romantic  admiration  which  had  been  paid  to 
the  fex,  were  to  engender  a  voluptuoufnefs,  and  a  luxury  which, 
in  the  circle  of  human  affairs,  are  ufually  to  diftinguifh  and  to 
haflen  the  decline  and  the  fall  of  nations. 

Manners,  too  flately  and  pure  for  humanity,  are  not  to  flourirti 
long.  In  the  ruined  dates  of  fiefs  and  chivalry,  there  prevailed 
not,  in  the  one  fex,  the  fcrupulous  honour,  the  pundilious  be- 
haviour, and  the  diflant  adoration  of  beauty,  which  had  illuftra- 
tcd  the  aera  of  their  greatnefs ;  nor,  in  the  other,  were  there  to 
be  remarked,  the  cold  and  unconquerable  chaflity,  the  majeftic 
air,  and  the  ceremonious  dignity  which  had  lifted  them  above 
nature.  A  gallantry,  lefs  magnificent,  and  more  tender,  took 
place.  The  faftidioufnefs  and  delicacies  of  former  ages  wore  a- 
way.  The  women  ceafed  to  be  idols  of  worfliip,  and  became 
objedls  of  love.     In  an  unrelcrved   intcrcourfe,  their  attradions 

were 
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were  more  alluring.  The  times,  prone  to  corruption,  were  not 
to  refift  their  vivacity,  their  graces,  their  pafli  m  to  pleafe.  Love 
feemed  to  become  the  foie  bulinefs  or  life.  The  ingenious  and 
the  ientimental  found  a  lailing  intereft  and  a  bewitching  occupa- 
tion in  the  affiduities,  the  anxieties,  and  the  tendernefs  of  in- 
trigue. The  coarie  and  intemperate,  indulging  their  indolence 
and  appetite,  fought  the  haunts,  and  threw  themlelves  into  the 
arms  of  prollituted  beauty. 

The  talents  which,  of  old,  recorded  the  deeds  of  valour,  and 
the  atchievements  of  war,  were  now  devoted  to  the  fair  (1).  la 
every  country  of  Europe,  the  poet,  or  the  Troubadour.,  was  to 
confecrate  to  them  his  homage  and  his  longs  (2].  And,  to  the 
fafhions  of  gallantry,  the  rife  of  literature  is  to  be  afcribed. 
Men  of  genius,  and  men  who  fancied  they  poffeHed  it,  reforted 
to  the  courts  of  princes,  and  to  the  palaces  of  the  noble  ;  and 
the  praife,  which  they  knew  how  to  Liviih,  got  them  attention 
and  patronage.  To  make  verles  was  the  road  to  preferment. 
No  lady  was  without  her  poet.  Nor  was  poetry  the  excrcife 
only  of  thole  wno  wilhed  to  better  their  fortunes.  While  it  was 
to  give  riches  and  refpedl  to  the  obfcure,  by  the  connexions  it 
was  to  gain  to  them,  it  was  to  be  an  ornament  and  an  honour 
to  the  great.  I'rinces  and  barons,  as  well  as  knights  and  gentle- 
men, found  it  the  fureft  recommendation  to  thar  miftrefles  (3). 
They  fung  their  charms,  their  ciifdain,  and  their  rigours.  Even 
the  artificial  tendernels  of  the  poet  often  grew  into  reality  ;   and 
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the  fair  one,  who,  at  firft,  only  liflened  to  praife,  was  to  yield  to 
paffion.  The  adulation  paid  to  beauty,  difpofed  it  to  approve; 
complaints  led  to  pity ;  pity  to  love.  The  enchantment  of  per- 
petual flatteries,  of  proftrations  refpedful  and  pafiionate,  of  vows 
repeated  with  ardour,  of  fighs  ever  meant  to  allure,  corrupted  a 
fex,  of  which  the  fenfibilities  are  fo  exquifite.  The  rite  of  mar- 
riage, formerly  fo  fandimonious,  was  only  courted  to  be  abu- 
fed  (4).  The  pride  of  condition,  more  powerful  than  modefty, 
was,  indeed,  a  check  to  the  virgin  ;  but  (he  was  to  wait  reluc- 
tantly the  moment,  when  her  coynefs  and  timidities,  inftead  of 
rebuking  the  pafhons,  were  to  be  a  zeft  to  them.  All  the  fop- 
peries of  fancy  were  exhibited,  all  the  labyrinths  of  love  were 
explored.  A  licentioufnefs,  which  knew  no  reftraint  from  prin- 
ciple, was  rendered  more  feducing  by  the  decorums  and  decora- 
tions of  a  fantaftic  gallantry  (j). 

Religion,  which  mufl;  ever  mix  in  human  affairs,  is  oftner 
to  debafe  than  to  enlighten.  It  is,  for  the  moft  part,  a  mafs  of 
fupcrftltions,  which  encourage  the  weaknefles  of  mankind.  This 
was  the  cafe  with  Chriftianity  in  the  darknefs  of  the  middle  times. 
The  votaries  of  beauty  did  not  fcruple  to  addrefs  the  Deity  to 
foften  its  obftinacy.  In  the  heat  of  intrigue  they  invoked  the 
Trinity  and  the  faints  for  fuccefs  (6).  Religion  was  employed  to 
give  a  poignancy  to  the  diforders  of  proftitution  and  luft.  The 
rich  were  to  have  houfes  of  debauch  in  the  form  of  monafteries, 
confifling  of  many  cells  or  apartments,  and  under  the  govern- 
ment 
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mentof  abbcffes  (7).  The  pro^^anenefs  of  gallantry  difturbed  and 
deformed  even  the  meditations  of  the  mod  pious.  The  devotee 
was  to  feek  a  miftrefs  in  heaven.  He  was  to  look  up  to  the 
virgin  with  the  eyes  of  a  lover,  and  to  contemplate  the  beauties 
of  her  perfon,  and  the  graces  of  her  carriage  (8).  What  is  more 
extravagant,  the  felicities  ot  futurity  feemed  a  trifle  unworthy  of 
acceptance,  without  the  contadts  and  the  vanides  of  an  irreve- 
rent courtefy.  '  1  would,  not,'  faid  a  Troubadour^  '  be  in  Para- 
'  dife,  but  on  the  condition  of  making  love  to  her  whom  I  a- 
'  dore  (9;.' 

The  vices  and  example  of  the  clergy  added  to  the  general 
contagion.  They  were  to  exceed  not  only  ia  luperb  living,  and 
in  the  luxuries  ot  the  table,  but  in  the  paitimes  and  the  gratifi- 
cations of  illicit  love  (loj.  It  was  in  vain  that  laws  were  made 
to  prohibit  them  trom  entertaining,  in  their  houfes,  '  any 
*  virgins  dedicated  to  God.'  The  arts  of  the  Popes  to  tear 
them  from  their  women,  would  fill  volumes.  No  ccclefiaftic 
was  without  his  concubines  (i  1).  The  fins  of  the  faint  were 
grofs  and  comfortable.  In  coi. tempt  of  all  decency,  they  were 
even  to  educate  publicly  the  fruits  of  their  amours.  Rampant 
and  diflblute,  they  preached  religion,  and  were  a  difgrace  to  it  j 
virtue  and  they  were  in  haHe  to  contemn  it  ;  another  world 
and  they  were  immerfed  in  the  enjoyments  of  the  prefent. 
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An  univerfal  corruption  diffufed  itfelf.  To  be  deep  In  de- 
bauch, and  fuccefsful  with  the  ladies,  were  certain  marks  of 
worth.  They  were  parts  of  the  eminence  to  which  the  dei'er- 
ving  were  to  afpire.  To  be  amorous  and  deceitful,  were  not 
lei's  meritorious  than  to  be  brave  and  witty.  There  was  ex- 
hibited a  ftrange  pidure  of  fiercenefs  and  effeminacy,  oppreifion 
and  politenefs,  impiety  and  devotion. 

The  age,  in  which  fo  many  armies,  inflamed  with  zeal,  were 
to  fight  for  the  recovery  and  poffeffion  of  the  holy  fepulchre, 
was  remarkable  for  the  moft  criminal  depravity.  The  pilgrims 
and  crufaders  exported  the  vices  of  Europe,  and  imported  thofe 
of  Afia,  Saint  Louis,  during  his  pious  and  memorable  expedi- 
tion, could  not  prevent  the  moft  open  licentioufnefs  and  diforder. 
He  found  houfes  of  proftitution  at  the  doors  of  his  tent  (12). 
His  charader,  his  example,  and  his  precautions,  were  reftraints, 
ineffedual  and  fruitlefs. 

While  the  ladies  of  rank  were  to  be  befieged  in  form,  to  be 
purfued  in  all  the  windings  of  affedation  and  caprice,  and  to  op- 
pofe  to  their  impatient  lovers  all  the  obftacles  of  a  delicacy  pre- 
tended or  real,  the  women  of  inferior  condition  were  to  be  ap- 
proached with  familiarity.  It  even  appears  to  have  been  com- 
mon for  hufbands  to  make  a  traffic  of  the  chaftity  of  their  wives, 
though  levere  regulations  were  enadcd  to  reprefs  this  prac- 
tice (13).     The  offices  of  the  laundrefs  and  the  milliner,  being 
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yet  no  particular  profeffions,  there  were  in  the  habitations  and 
the  palaces  of  the  rich,  apartments  for  women,  who,  while  they 
performed  the  fervices  peculiar  to  thele,  were  alio  debauched  to 
impurity,  aud  fu  bfervient  to  lull  (14.  Turifdidion,  being  yet 
ambulatory,  and  kings,  making  frequent  progreiFes  through 
their  dominions,  it  was  ufual  for  proltitutes  to  follow  the  court  ; 
and  officers  were  appointed  to  keep  them  in  lubjedlion  and 
order(ij)).  Tone  tnatj/jul  oj  the  Kin^''s  luhores  i:i  particular 
places  and    diflritts,  was  an  honour  and  a  dignity  (16). 

To  this  degeneracy  and  profanenefs,  I  am  inclined  to  trace 
the  law,  winch,  in  the  declining  condition  of  fiefs,  made  it  a  tor- 
fer.nre  of  the  ellate,  tor  the  vairal  to  debauch  the  liiler,  the 
daughter,  or  the  wife  of  his  luperior  (17J. 

In  the  greater  towns,  there  were  women  who  lived  openly  by 
proftitution,  exercifiag  it  as  a  prufellion.  There  were  even 
whole  ftreets  which  were  inhabited  by  them.  In  Paris  and  in 
London,  the  nui;:ber  ot  public  brothels  was  incredible.  In  the 
latter,  in  the  days  of  Kichard  L.  a  Lord  Mayor  imported  Itrum- 
pets  from  Flanders,  and  kept  itew-houfes,  where  the  dainty  and 
the  fqueamifh  were  to  trade  in  this  tureign  merchandize  (18.) 
Bordelloes  or  Hews  were  permitted  and  iandioned  by  the  au- 
thority of  government  in  every  country  of  i-urope(i9).  To 
twelve  of  thefe  Henry  Vll.  gave  his  licenfe  ;  and  figns  painted 
on  their  wails  duUn^uilhed  the.'  ,  and  invited  the  paffenger  (20), 
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So  general  was  the  licentioufnefs  which  fpread  itfelf,  that  the 
proprietors  of  houfes  found  it  neceflary  to  let  them  out  under 
the  exprefs  condition,  that  the  leflee  {hould  keep  and  harbour 
no  common  women  (21).  Henry  VIII.  who  approved  not  love 
in  any  form,  but  that  of  ir.atrimony,  fupprefled  many  ftew- 
houfes  in  Southwark,  and  ordained,  that  proftitutes  fhould  not 
receive  the  rites  of  the  church  while  they  lived,  nor  have  a 
Chriftian  burial,  when  they  were  dead  (22). 

Such  were  the  manners  which  were  produced  by  the  oppref- 
fions  and  diforders  of  fiefs  and  chivalry.  And  thus,  notwith- 
ftanding  what  many  writers  have  aflerted,  I  am  entitled  to  con- 
clude, that  the  fpirlt  of  chivalry  was  not  uniform  any  more  than 
that  of  fiefs ;  and  that,  at  different  periods,  its  manners  were 
oppofite  and  contraditSory. 
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SECTION        I. 


(i)  '  A  GRI,  pro  numero  cultorum,  ab  unlverfis  per  vices 
'  y  \  '  occupantur,  quos  mox  inter  fe  fecundum  digna- 
'  tionein  partiuntur  .'  Tacit,  de  Mor.  Germ.  c.  26.  '  Privati  ac 
*  feparati  agri  apud  eos  nihil  eft.'  Caefar  de  bell.  Gall.  lib.  4.  f.  I. 
The  German  tribes  pafled  annually  from  the  fields  they  had 
cultivated.  '  Arva  per  annos  mutant.'  Tacit,  de  Mor.  Germ, 
e.  26.  ♦  Neque  longius  anno  remanere  uho  in  loco  incolendi  caufa 
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'  licet.'  Caefar  de  hell.  Gull.  lib.  4.  c.  i.     The  condition  of  pro- 
perty among  thefe  nations  I  have  treated  in  another  work.     Hi- 
Jlorical  Difjert.  concerning  the  Antiquity  of  the  Engli/Jj  Conjlitii- 
tion,  Part  i. 

Similar  diflindions  prevail  in  all  barbarous  nations,  and  give 
rife  to  a  fimilar  way  of  thinking.  *  Formerly,'  fays  Mr  Adniry 
'  the  Indian  law  obliged  every  town  to  work  together  in  one 
*  body,  in  fowing  or  planting  their  crops  ;  though  their  fields 
'  are  divided  by  proper  marks,  and  their  harvefi:  is  gathered  fe- 
'  parately.  The  Cheerake  and  Mufkohge  ftill  obferve  that  old 
'  cuilom.'  Hijloty  oj  the  American  Indians. 

Among  the  Indians  of  Peru,  it  is  faid,  that  the  territory  occu- 
pied was  the  property  of  the  ftate,  and  was  regulated  by  the  ma- 
giftrate ;  and  that,  when  individuals  were  permitted  to  poffefs 
particular  fpots,  thefe,  in  default  of  male  iffue,  returned  to  the 
community.     Royal  conmientaries  of  Peru.,  book  5.  ch.  i .  and  3, 

It  feems  to  have  arifen  out  of  the  old  cuftom,  which  confider- 
ed  land  as  the  property  of  nations,  that  in  Europe,  when  ali 
heirs  failed,  the  property  of  the  individual  went  to  the^^,  or  to 
the  fovereign  as  reprelenting  the  Aate. 

*  Quod  fi  maritus  et  mulier  fine  hercde  mortui  fuerint,  et 
*  nullus  ufque  ad  feptimum  gradum  de  propmquis  et   quibuf- 

*  cunque 
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*  cunque  parcntibus  invenitur,  tunc  res  ffcus  adquirat.'  LL. 
Baiwdr.  tit.  14.  /.  9. 

'  Fifcus  tunc  agat,  quando  nee  parentum,  nee  filiorum,  nee  ne- 

*  potuin,  nee  agnatorum,  nee  eognatorum,   nee  uxoris  et  marlti, 

*  quae  fuccedat,  extare  comperitur  periona, Jecundum  'ueterum  con- 

*  Jiituta.''     Ediciiim  Theouerici  Jiegis,  c.  24. 

The  fields  in  pafture  belonged  to  the  community  or  tribe,  as 
well  as  the  fields  in  tillage.  The  moment  that  the  flocks  or 
herds  ot  one  individual  left  them,  they  might  be  pofi'efled  or  oc- 
cupied by  thofe  of  another  ;  and  lo  on  in  fuccefllon.  It  was  un- 
der the  influence  of  fuch  manners  that  Abraham  laid  to  Lot,  '  Is 
'  not  the  whole  land  before  thee  ?  feparate  thyielf,    I  pray  thee, 

*  from  me  ;  if  thou  wilt  take  the  left-hand,  then  I  will  go  to  the 

*  right  ;  or,  if  thou  depart  to  the  right-hand,  then  I  will  go  to  the 

*  left.'  Genejis,  Ch.  xii.  ^'.  9.  And  to  this  condition  of  fociety 
the  iloman  poets  make  frequent  allufions,  though  they  do  not 
fecm  to  have  underftood  it  with  accuracy  *. 

U  When. 

*   Ante  Jovem  nulli  fubigebant  arva  coloni, 
Nee  arare  quiclem,  aut  partiri  limite  canipuni 
Fas  erat;  in  medium  quaere'odnt;  ipfaquc  tcllus 
Omnia  liberius  nullo  pofcenie  fercbat.  Virg- 

Non  domus  ulla  fores  habuit,  non  fixus  in  agiis 

Qui  regcret  certis  iinibus  arva  lapis.  Tinui.. 
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When  the  territory  of  a  tribe  or  nation  ceafed  to  be  its  pro- 
perty, and  individuals  acquired  particular  fpots  or  eftates,  which 
they  cultivated  for  their  ufe,  and  tranfmitted  to  their  pofterity,  it 
was  a  confequence  of  the  old  manners,  that  thefe  improvements 
were  regarded  as  the  ufurpations  of  the  powerful  on  the  weak ; 
and  hirtorians  affure  us,  that  it  happened  both  in  Greece  and  Ita- 
ly, that  the  land-marks  which  had  been  fixed  to  diftinguifh  the 
boundaries  of  property,  were  frequently  removed  or  deftroyed. 
It  feemed  an  encroachment  on  the  rights  of  the  people,  that 
lands,  which,  of  old,  paflured  indifferently  the  cattle  of  fucceffive 
occupiers,  Ihould  be  allotted  to  the  ufe  and  convenience  only  of 
private  men.  It  was,  accordingly,  not  merely  neceffary  to  make 
laws  to  prevent  the  violation  of  private  rights ;  but,  what  is  cu- 
rious in  an  uncommon  degree,  even  the  termini  or  land-marks.^ 
that  they  might  remain  unremoved  for  the  prefervation  and  the 
fepaiation  of  property,  were  exalted  mio  divinities.  Thus,  re- 
ligion, as  well  as  policy,  held  out  its  terrors  to  force  mankind  to 
learn  the  art  of  appropriation,  and  to  accept  of  power  and 
riches. 

Among  the  Celtic  and  German  barbarians,  the  defacing  and 
the  removing  of  land-marks  were  alfo  common  delinquencies ; 
and,  in  the  punifhment  of  them,  much  feverity  was  exercifed. 

'  Si  quis  limites  complantaverit,  aut  tenitinos  ftxos  fuerit  au- 
*  fus  cvcllere,  fi  ingenuuseft,  per  fingula  figna  vel  notas  vicenos 

'  vi. 
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*  vi.  folid.  componat ;   fi  ferviis  eft,  per  fingula  figna  L.  flagella 
'  fufcipiat.'     LL.  Baiwar.  tit.  xi.  I.  i.  et  2. 

'  Si  quls  liber  homo  terminum  antiquum  corruperit,  aut  exter- 
'  minaverit,   et  probatuin  fuerit,    fit  culpabilis  Ixxx..  fol.  medium 

*  regi,  et  inedium  in  cujiis  fine  fuerii  terminus.  81  quis  fervus 
'  alienus  terminum  antiqtmni  ruperit,aut  exterminaverit,  mortis  in- 
'  currat  periculum,  aut  fol.  xl.  redimatur.'  LL.  Longobard,  lib.  y. 
tit.  zb.  I.  I.  et  2.  See  farther  LL.  Wiftgotb.  lib.  lo.  ///.  3,  De 
tenmnis  et  liimtibus. 

Boundaries  and  limits  are  alfo  an  article  in  the  code  of  Gentoo 
laws  ;  and  the  regulations  it  holds  out  on  this  hibjefl  are,  per- 
haps, a  pr  lof,  that  the  mafs  of  the  inhabitants  of  Hindoftan,  at 
the  period  or  their  enactment,  had  not  K)ft  the  idea  of  times 
which  preceded  tlie  diicovery  of  the  advantages  of  a  landed  pro- 
perty.    Co..(?  0/ Gentoo  lazvs.,  ch.  12. 

(2)  '  Dominum  ac  fervum  nullis   educationis  delicils  dignof- 

*  cas.  Inter  cadem  pecoia;  in  ca.ieni  humo  degunt ;  donee  actas 
'  Icpaiet  ingenuos,  virtus  agnolcat.'      Tacit,  de  Mor.  Germ.  c.  20, 

(3)  '  Si  civica<',  In  qua  orti  fant,  longa   pace  et  otio   torpeat; 
'  plenque  nobiliuni  adolelceniiutn  pctunt  ultro  cas  nationes,  quae 

*  tun  helium  aliquod  gerunt,  quia  et  ingrata  genti  quies,  et  facilius 

*  inter  ancipitia  ciarclcunt Nee  aiare   terra  n    aut 

U  2  expedare 
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'  expeflare  annum,  tam  facile  perfuaferis  quam  vocare  hoftes  et 

*  vulnera  mereri :  Pigrum  qainimnan  et  iners  videtur  fudore  acqui- 
'  rere,  quod  poifis  fangulne  parare.'  Tacit,  de  Mor.  Germ.  c.  1 4. 

(4).  Tacit,  de  Mor.  Germ.  c.  15.  2 r.  24.  Struvius,  Corpus 
hiftoriae  Germanicae,  prolegom. 

(5)  '  Convidibus  et   hofpitlis  non  alia  gens   effufius  indulget. 

*  Quemcumque  mortalium  arcere  te£to,  nefas  habetur,   pro  for- 

*  tuna  quifque  apparatis  epulis  excipit.  Cum  defecere,  qui  raodo 

*  hofpes  fiierat,  monftrator  hofpitii  et  comes,  proximam  domum 
'  non  invitati  adeunt.  Nee  intereft.  Pari  humanitate  accipiun- 
'  tur.  Notum  ignoturnque,  quantum  ad  jus  hofpitii,  nemo  dif- 
'  cernit.  Abeunti,  fi  quid  popofceris,  concedere  moris :  Et  pof- 
'  cendi  invicem  eadem  facilitas.     Gaudent  muneribus ;   fed  nee 

*  data  imputant,  nee  acceptis  obligantur.'  Tacit,  de  Mor,  Germ. 
c.  21. 

The  American  tribes,  who  refemble  fo  completely  the  antient 
Germans,  are  thus  charaderifed  by  Laftau :  '  lis  ont  le  coeur 
'  haut  et  fier,  un  courage  a  I'epreuve,  un  valeur  intrepide,  un 
'  conflance  dans  les  tourmens  qui  eft  heroique,  une  egalite  que  le 
'  contre-tempset  les  mauvais  fucces  n'alterent  point :  Entre  eux 
'  ils  ont  un  efpece  de  clvilite  ii  Icur  mode,  dont  ils  gardent  toutes 
'  les  bienfeances,  un  refpeft  pour  Icur  anciens,  une  deference  pour 
'  leur  egaux  qui  a  quelque  chole  de  furprcnant,  et  qu'  on  a  peine 

'a 
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'  a  conciller  avec  cettelndependance,  et  cette  liberie  dont  ils  pa- 
'  roiflent  extremement  jaloux :  Ils  font  peu  carefrans,  et  font  pen 

*  de  demonftrations;  mais  non  obflant  cela,  ils  font  bons,  affables, 

*  et  exercent  envers  les  ctrangers  et  les  malheureux  une  chari- 
'  table  hofpitalite,  qui  a  de  quoi  confondre  toutes  les  nations  de 

*  I'Europe.'  Moeurs  des  Sauvages  Ameriqitainsy  vol.  i,  p.  io6. 
See  alfo  Charlevoix^  Journ.  lii/l.  Ieitre2i.  Such,  with  a  few- 
exceptions,  it  is  to  be  thought,  is  the  character  of  all  nations  in 
an  early  age  of  fociety. 

(6)  Tacit,  de  Mor,  Germ,  c,  15.  Struvius,  Corp.  Hift.  Ger. 
prolegom.     Cluver.  Germ.  Antiq.  lib.  i. 

(7)  '  Cibi  fimplices,  agreftia  poma,  recens  fera,  aut  lac  con- 
'  cretum.     Sine  apparatu,   fine  blandimentis,  expellunt  famem. 

*  Advcrfus  fitim  noa  eadem  temperantia.  Si  indulferis  ebrietati, 
'  fuggerendo  quantum  concupifcunt,  baud  minus  facile  vitiis, 
'  quam  armis  vincentur.'     Tacit,  de  Mor.  Germ.  c.  23. 

(8)  *  Crebrae  ut  inter  vinolentos  rixae,  raro  conviciis,  faepius 
'  caede  et  vulneribus,  tranfiguntur.  Sed  et  de  reconciliandis  in- 
'  vicem  inimicis,  et  jungendisaffinitatibus,  et  adfcifcendis  princi- 
'  pibus,  de  pace  denique  ac  beilo,  plerumque  in  conviviis  conful- 

*  tant:  Tanquam  nullo  magis  tempore  aut  ad  fimpfices  cogita- 
'  tiones  pateat  animus,  aut  ad  magnas  incalefcat.  Gens  non  aflu- 

*  ta  nee  callida  aperit  adhuc  fecreta  pedoris  licentia  loci.     Ergo 

'  dcteda 
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'  detedla  ct  nuda  omnium  mens  poftera  die  retradatur  :  Et  falva 
'  xitriulque  temporis  ratio  eft.  Deliberaut  dum  fingere  nefciunt; 
'  coniutuuut  dum  errare  non  polTunt.'  Tacit,  de  Mor.  Germ, 
c.  22. 

The  deliberating  on  bufinefs,  and  the  holding  of  councils  of 
ftate  during  entertainments,  was  the  pradice  of  the  ("eltic  and 
Gothic  nations.  And,  it  is  remarkable,  that  the  word  mallum 
or  mallus,  which,  during  the  middle  ages,  denoted  the  national 
aflembly,  as  well  as  the  county-court,  is  a  derivative  of  maelt 
which  fignifies  convivium. 

From  this  union  of  feftivity  and  bufinefs,  there  refulted  evils 
which  gave  occafion  to  regulations  which  cannot  be  read  with- 
out wonder.  It  was  a  law  of  the  Longobards,  '  Ut  nullus  e- 
'  brius  fuam  caufam  in  mallum  poffu  conquirere,  nee  teftimoni- 

•  um  dicere  ;  nee  comes  placitum  habeat  nili  jejunus.'  LL.  Lon- 
gobard.  lib.  2.  tit.  52.  /.  xi.  We  read  in  Capit.  Kar.  ct  Lud. 
'  Redfum  et  honellum  videtur  ut  judices  jejuni  caufas   audiant 

•  et  difcernant.'  Lib.  1.  /.  62.  op.  Lindenbrog.  And  the  follow- 
ing law  was  made  in  a  fynod  held  at  Winchefter  ann.  1308. 
'  item,  quia  in  pcrfonis  ebriis  legitimus  dici  non  debet  confen- 
'  fus,  inhibeinus,  ne  in  tabernis  per  quaecunque  verba,  aut  nifi 
'  jpjuna  faliva,  vir  aut  Uiulicr  de  contrahendo  matrimonio  fibi  in- 

•  vicem  liticai  dare  piaeiumant.'     J'Vt/kms,  Concil.  torn.  2./>.  295. 


This 
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This  rudenefs,  of  which  we  fee  the  fource  in  Tacitus,  feems  to 
have  continued  very  long  in  Fngland. '  Non  exolevit  hadenus  mos 

*  antiquus,'  fays  Sir  Hcniy  Spelman,  '  nam  in  maUis  feu  placitis, 

*  quae  affiffae  jam  vocantur,  vicccomites  provinciarum  bis  quotan- 
'  nismagnam  exhauriunt  vim  pecuniae,  in  judicibus  nubilibufque 
'  patriae  convivandis.'  Gio//.  p.  385.  In  Scotland,  in  ilic  memo- 
ry of  perfons  yet  alive,  the  lawyers  and  retainers  of  the  courts 
of  juftice  did  bufinefs  conftantly  and  openly  in  the  tavern.  It 
is  likewife  obfervable,  that  fome  particulars  which  regard  the 
jnftitution  of  the  jury,  are  to  be  explained  and  illuftrated  from 
thefe  fads,  and  this  way  of  thinking.  Hiflorical  Diffcrta- 
tion  concerning  the  nntiquity  of  the  EngUJJj  conjlit.  Fart  4. 
Sed.  1. 


(9)  '  NuUas  Germanorum  populis  urbes  habitari,  fatis  notum 

*  eR,  ne  pati  quidem  inter  fe  jundas  fedes.  Colunt  difcreti  acdiver- 
'  fi,  ut  fons,  ut  campus,  ut  nemus  placuit.    .  .  .  Nee  enim  cum 

*  ubertate  et  amplitudine  foli  labore  contendunt,  ut  pomaria  con- 
'  ferant,  et  prata  fcparent,  et  hortos  rigent.  Sola  terrae  fegcs  im- 
'  peratur.  Unde  annum  qucque  ipfum  non  in  totidem  dige- 
'  runtfpecies  :  Hicms,  et  vcr,  etaeflas,  intelledum  ac  vccabula  ha- 
'  bent  :  Autumni  pcrinde  nomen  ac  bona  ignorantur.'  Tacit,  de 
Mor.  Germ.  c.  16.  26. 


(lo)  '  Cctcruin   ncc  cohibeie   parictibus  deos,  neque  in  ulbm 
'  humani  oris  fpecicm  affimilare,  ex  magnitudine  caeleftium  ar- 

*  bitrantur. 
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'  bitrantur.  In  cos  ac  nemora  confecrant,  deorumque  nominibus 
'  appellant  fecretum  illud,  quod  fola  reverenria  vident.  Aufpicia 
'  fortefque  iit  qui  maxinie  obfervant.'  Tacit,  de  Mor.  Germ.  c.  9. 
SiruviuSi  Corp.  Hijl.  Germ,  prolcgom. 

(ii)  Tacit,  de  Mor.  Germ.  c.  12.  Cluver,  Germ.  Antiq. 
lib.  I. 

(12)  '  Duces  exemplo  potius  quam  imperio,  fi  prompti,  (1 
'  confpicui,  fi  ante  aciem  agant,  admiratione  praefunt.'  Tacit,  de 
Mor.  Germ.  c.  7. 

{13)  '  Nigra  fcuta,  tin£ta  corpora,  atras  ad  proelia  no£les  le- 
'  gunt.  .  .  .  Cedere  loco,  dummodo  rurfus  inftes,  confilii  quam 
'  formidinis  arbitrantur.'     Tacit-  de  Mor.  Germ.  c.  6.  43. 

A  writer  of  reputation  has,  of  late,  advanced  an  opinion,  that  our 
European  anceftors  were  averfe  from  deceit  and  ftratagem.  Yet  a 
propenfity  to  thefe  is  perhaps  a  charaderiftic  of  all  barbarous  na- 
tions ;  and,  that  it  applied  to  our  forefathers,  the  teftimony  be- 
fore us  is  a  fufficient  proof.  In  oppofition  to  the  barbarians  of 
Europe,  he  holds  out  the  American  Indians,  and  contends  that 
they  are  defedive  in  adive  courage.  Open  violence  he  accounts 
as  dcfcriptive  of  the  former ;  a  reliance  on  ftratagem  and  fur- 
prife,  he  remarks  as  peculiar  to  the  latter.     And,  as  tlic  caul'e  of 

this 
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this  dlverfity,  he  affigns  different  original  difpoluions.  Sketches 
of  the  Hifiory  of  Man,   •vol.  I.  p.  23.  24. 

The  truth  is,  tliat  a  pronenefs  to  open  violence,  is  to  be  ap- 
plied to  the  American  as  well  as  to  the  European  favagc  ;  and 
that  the  love  of  ftratagem  and  furprife  was  not  lefs  peculiar  to 
the  European  than  to  the  American.  Stratagem  and  furprife,  in 
America  and  in  Germany,  and  indeed  in  all  tribes  and  nations 
whatever,  are  parts  of  the  art  of  war,  or  of  military  prudence, 
and  refer  not  to  courage.  When  the  military  art  is  neareft  to 
perfection,  and  when  cultivation  is  higheft,  there  will  be  lels  of 
ftratagem  in  war  ;  for  cunning,  if  1  may  be  allowed  the  expref- 
fion,  is  thewildom  of  weaknels.  •  he  ingenious  author  hazards  a 
conjecture  for  a  difcovery,  and  miftakes  for  phiiufophy  a  fally 
of  vivacity. 

(14)  '  Latrocinia  nullam  habent  infamiam,   quae  extra  fines 

•  cujufque  civitatis  fiunt  ;  atque  eajuvcntutis  exercendac  ac  dsii- 

*  diae  minuendae  caufa  fieri  praedicant.'  Caefar  cie  Bdl.  Gail, 
lib.  6  c.  22.  '  Materia  munificentiae  per  bella,  et  ra^nub.'  7a- 
cit.  cle  Mar.  Gen/i.  c.  14. 

Among  the  Greeks  the  fame  manners  vt'ere  known.  It  was 
common  among  them,  in  ta-ly  tin  es,  for  the  more  eminent 
and  powerful  to  cxercife,  with  reputation  and  honour,  the  crimes 
of  robbery  and   piracy.     Ikucydides^   lib.    i.  IIc7ucr.,  OciyJ,   3. 

X  Such 
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Such  is  the  cafe  in  all  rude  communities.  In  the  wilds 
of  America  this  way  of  thinking  is  prevalent  at  this  hour. 
Warriors,  rcRlefs  and  impatient,  affbciate  together,  and  feek  for 
renown  and  plunder  beyond  the  boundaries  of  their  tribe.  It  is 
of  bodies  of  this  kind  that  Lafitau  fpeaks  in  the  following  paf- 
fage  ;  which  is  not  to  be  read,  without  recalling  to  one's  mind 
what  Caefar  and  Tacitus  have  faid  of  the  Gauls  and  Germans. 

'  Le  partis  detaches,  qui  fe  forment  en  pleine  paix,  pour  ne 

*  pas  interefler  la  nation  par  des  hoftilites,  lefqu'elles  pourroi- 
'  ent  avoir  des  fuites  facheufes,  vont  porter  la  guerre  chez  les 

*  peuples  les  plus  recules Cette  petite  guerre  eft  un  ve- 

'  ritable  aflaffinat,  et  un  brigandage,  qui  n'a  nulle  apparence  de 
'■  jujlice^  ni  dans  le  motif  qui  I'a  fait  entreprendre,  ni  par  rap- 
'  port  aux  peuples,  a  qui  elle  eft  faite ;  ils  ne  font  feulement  pas 

*  connus  de  ces  nations  eloignees,  ou  ne  le  font  que  par  les  dom- 
'  mages  qu'ils  leur  caufent,  lorfqu'ils  vont  les  affomnier  ou  de 

*  faire  efclaves  prefque  jufques  aux  portes  de  leur  palifadts.    Les 

*  fauvages  regardent  cela  neanmoins  covime  un  belle  a^ion,* 
Tom.  2.  f>.  169. 

It  was  under  the  influence  of  fuch  manners  that  the  northern 
nations  carried  on  thofe  piratical  incurfions,  which,  from  the 
time  of  Charlemagne,  filled  Europe  with  terror.  They  were 
planned  and  conduded  by  men  of  rank,  and  conferred  honour 
on  them,  and  on  the  inferior  adventurers.     Yet  modern  hidort- 

ans, 
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ans,  who  are  perpetually  applying  modern  notions  to  antient 
times,  attend  not  to  this  circumltance,  aud  treat  thcfe  maritime 
expeditions  with  a  i'everity  that  may  be  moral  enough,  but  which 
is  hiflorically  injudicious  and  abfurd. 

In  the  age  of  Tacitus,  the  only  German  community  who  ap- 
pear to  have  conceived  the  blauie  of  this  condu£l,  was  the  Chau- 
ci.   For  the  great  fuperiority  and  refinement  of  this  people,  I  pre- 
tend not  to  account.     But  though,   in  general,  it  confiHed  with 
honour  and  merit,  among  the  German   ftates,   to   commit  fpoil 
and  plunder  among  neighbouring  nations  ;  yet,  it   is   not  to  be 
forgot,  that  the  theft  or  violence  of  an  individual  within  the  ter- 
ritories of  his  own  tribe,  was  atrocious,  and  a  fubjeft  of  punifh- 
ment.     This  circumftance,    which    is  curious  in   the  hiflory   of 
morality,  is  to  be  explained  from  the  condition   of  an  infant  fo- 
ciety.  Their  riches,  confiliing  chiefly  of  herds  and  flocks,  which 
wander  over  vaft  trads  of  country,  are   only  to  be  proteded  by 
the  terrors  of  juitice.     Hence  the  laws  of  the  barbarians  affixed 
death  to  the  crime  of  ftealing  a  horfe,  while  the  aflaffination,   or 
the  murder  of  a  man,   was  expiated  by  a  piece  of  money  or  a 
fine.    '  Qui  caballum  furaverit,  capite  puniauir.'    LL.  Saxon  tif. 
4.  /.  I.    'I  he  extent  of  their  forefls,  while  it  contributed  to  ren- 
der more  eafy  the  abftradion  of  cattle,   made  it  the  more  necef- 
fary  to  punifli  the  offence.    It  alfo  was  a  rcfult  of  their  unappro- 
priated folitudcs,  that  the  proprietors  of  cattle  found  a  difficulty 
in  tracing  tlicm.     Hence  the  cuftora  of  fixing  bcils  to  them. 

X  2.  «  r^los 
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'  Mos  quippe  antiqmis  inoleverat  Francis,  et  maxime  Auftrafils, 
'  ut  pafcentibus  equis   tinthmabula  imponerent,  quo  fi  forte  lon- 

*  glus  in  pafcendo  aberraffent,  eorum  fonitu  dignofci  pofTent.' 
Lindenbrog.  Glojf.  njoc.  Tintinnabulum.  And  what  is  worthy  of 
notice,  the  taking  away  of  thefe  bells  was  a  heinous  delinquence, 
and  punifhed  feverely.     '  Si  quis  tintinnabulum  involaverit   de 

*  jumento  vel  bove,  folidum  reddat.  De  vacca  tremifles  duos  ; 
'  De  berbicibus  vel  quibufcunque  pecoribus,  tremifles  fingulos  co- 
'  gatur  exfolvere.'  LL.  Wifigoth.  lib.  7.  tit.  2.  I.  11.  See  al- 
fo  LL.  Salic,  tit.  29.  et  LL.  Burgund.  tit.  4.  §  5.  In  general, 
the  atrocity  of  theft  among  the  Gothic  nations,  may  be  gathered 
from  the  following  Swedifh  law,  which  is  of  high  antiquity. 
'  In  furti  reum  fecuri,    furca,   defoflione,   vivicomburio  animad- 

*  verti  pofle,  nee  eo  nomine  vel  haeredibus,  vel  ecclefiae,  vel  regi, 

*  ullam  fatisfaQionem  deberi.'  Stiernhook  dejur.  Sueon.  et  Goth. 
•vet.  p.  366. 

Thefe  important  circumftances  in  the  hiftory  of  manners,  the 
legality  of  a  diftant  robbery,  and  the  criminality  of  a  domeftic 
one,  which  are  fo  pointedly  illuflrated  by  the  early  ftate  of  the 
Greeks,  by  that  of  the  German  and  Celtic  barbarians,  and  by 
the  condition  of  the  American  tribes  at  this  hour,  receive  a  con- 
firmation, of  the  greateft  weight,  from  the  confideration  of  the 
Gcntoo  jurifprudence.  In  the  code  of  Gentoo  laws,  there  is  this 
remarkable  ordinance. 

*  The 


IN        EUROPE.  165 

'  The  mode  o^ /iMires  among  robbers  is   this  :   If  any   thieves, 
'  by  the  command  of  the  magi/Irate.,  and  with  his  ajjijlance,   have 

*  committed  depredations  upon,  and  brought  any  booty  from  an- 

*  other  province,  the  magiftrate  fhall  receive  a  fliare  of  one  fixth 
'  of  the  whole  ;  if  they  receive  no  command  or  afliilance  from  the 

*  magiftrate,  they  fliall  give  the  magiftrate,  in  that  cafe,  one  tenth 

*  for  his  fhare ;  and,  of  the  remainder,  their  chief  fliall  receive  four 

*  fhares ;  and  whofoever  among  them  is  perfedl  mafter  of  his  oc- 

*  cupation,  fhall  receive  three  (hares  ;  alfo,  whichever  of  them  is 

*  remarkably  flrong  and  flout,   fhall  receive  two  fhares,   and  the 

*  reft  fliall  receive  one  fliare  ;  if  any  one  of  the  community  of  the 

*  thieves  happens  to  be  taken,  and  fliould  be  releafed  from  the 

*  cutcherry  *,  upon  payment  of  a  fum  of  money,  all  the  thieves 
'  fhall  make  good  that  fum  by  equal  fliares.'  Code  ofGentoo  hnvs, 
p.  146. 

A  perfon  who  has  not  confidered  favage  and  barbarous  man- 
ners, will  think,  with  the  utmoft  furprife,  that  a  magiftrate  fhould 
not  only  command  a  rubbery,  and  give  his  countenance  and 
protection  to  thieves,  but  even  participate  in  their  plunder. 
Such,  notvvithftanding,  is  the  fyftem  of  equity  among  all  rude 
nations.  While  diftant  expeditions,  however,  and  robberies, 
were  thus  confidered  as  legal  and  honourable,  the  difturbers  of 
domeftic  quiet  and  happinefs  were  punilhed  among  the  Hindoos 
with  the  greateft  rigour. 

'If 

•  A  court  of  juflice. 
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*  If  a  man,'  fay  their  laws,  '  fteals  an  elephant,  or  a  horfe,  ex- 

*  cellent  in  all  refpeds,  the  magiftrate  fhall  cutoff  his  hand,  and 

*  foot,  and  bnttock,  and  deprive  him  of  life. 

*  If  a  man  fteals  an  elephant,  or  a  horfe,  of  fmall  account,  the 

*  magiftrate  {hall  cut  off  from  him  one  hand  and  one  foot. 

*  If  a  man  fteals  a  camel  or  a  cow,  the  magiftrate  fhall  cut  off 

*  from  him  one  hand  and  one  foot.'     Gentoo  laivs,  p.  249. 

There  are,  in  this  code,  a  great  variety  of  laws  againft  do- 
meftic  thefts  and  robberies.  The  ftate  of  focicty  of  the  Hindoos, 
to  which  it  has  a  reference,  refembles  very  much  that  of  the  Ger- 
man barbarians,  when  they  had  overturned  the  empire  of  the 
Romans  ;  and  a  comparifon  of  it  with  the  laws  of  the  Ripuari- 
ans,  Burgundians,  Longobards,  and  Franks,  would  lead  to  many 
curious  difcovcries  in  the  progrels  of  legiflation  and  govern- 
ment. 

(15)  '  Nee  rcgibus  infinita  aut  libera  poteftas.     .      .      .     De 

'  minoribus    rebus    principes   coiifultant,   de   majoribus   omnes. 

'  Ita  tamen,  ut  ea  quoquc,  quorum    penes  plebem  arbitrium  eft, 

'  apud  principes  pertradenuir.     Cocunt,   nifi   quid  fortuitum  ct 

'  fubitum  inciderit,  certis  diebus,   cum   aut  inchoatur  Luna  aut 

'  implctur  ;  nam  agendis  rebus  hoc  aufpicatiffinum  initium  cre- 

*  dunt Rex  vel  princeps,  prout  actas  cuiquc,  pro- 
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'  ut  nobilitas,  prout  decus  bellorum,  prout  fucundia  eft,  audi- 
'  untur,  audoritate  fuadendi,  magis  quam  jubendi  poteftate.  Si 
'  difplicuit  fententia,  fremitu  afpernantur :  Sin  placuit,  frameas 

*  .concutiuut.'     Tacit,  de  Mor.  Germ.  c.  7.  xi. 

This  limitation  of  government  is  a  confequence  of  manners 
jn  early  times ;  and,  notwithftanding  what  is  obferved  by  many 
writers  of  antiquity,  it  feems  very  clear,  that  the  popular  or  re- 
publican mode  of  adminiftration  is  prior  to  monarchy. 

In  every  rude  community  we  know,  the  government  has  a 
furprifing  affinity  to  that  of  the  Germans,  as  defcribed  by  Taci- 
tus.    And  this  is  peculiarly  obfervable  of  the  American  nations. 

*  Tout,'  fays  Charlevoix  of  the  Americans, '  doit  etre  examine  et 

*  arrete  dans  les  confeils  des  anciens,    qui  juge  en  derniere  in- 

*  fiance.'     Joiirn.  Hiftoriq.  lettre  1 8.     '  The  highefi:  title  among 

*  the  Americans,'   fays    Mr  Adair,    either   in   military  or  civil 

*  life,  fignities  only  a  chieftain  :  They  have  no  words  to  ex- 
«  prefs  defpotic  power  or  arbitrary  kings.      .     .     .     The  power 

*  of  their  chiefs  is  an  empty  found.  They  can  only  perfuade 
'  or  diffiiade  the  people,   eitiiCr  by  the  force  of  good  nature  and 

*  clear  reafoning,  or  colouring  things   io  as  to  fult  their  prevail- 

*  ing  pafTions.     It  is   reputed   merit  alone  that  gives  them  any 

*  titles  of  dilliindion  among  the  raeaneil  of  the  people.     .     .     . 

*  When  any  national  afFair  is  in  deb.^te,  you  may  hear  every 
'  father  of  a  family  fpeaking  in  his  houle,  on  the  fubjed,  v.ith 

'  rapid 
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'  rapid  and  bold  language,  and  the  utmoft  freedom  that  a  peo- 

*  pie  can  ufe.  Their  voices,  to  a  man,  have  due  weight  in  eve- 
'  ry  public  affair,  as  it  concerns  their  welfare  alike.'  H'ljl.  of 
the   American  Indians^   p.   428.     See  alfo  Lafitau,    torn,  2,  p. 

475- 

{16)  '  Ac  primo  ftatim  Chaucorum  gens,  quamquam  incipiat 

*  a  Frifiis,  ac  partem  Uteris  occupet,  omnium  quas  expofui  gen- 
'  tium   lateribus   obtenditur,    donee    in   Cattos    ufque    finiietur. 

*  Tam  immenfum  terrarum  fpatium  non  tenent  tantum  Chauci, 
'  fed  et  implent  :  Populus  inter  Germanos  nobillfTimus,  quique 
'  magnitudinem  fuam  malit  jufticia  tueri.     Sine  cupiditate,   iine 

*  impotentia,  quieti  fecretique,  nulla  provocant  bella,  nuUis  rap- 
'  tibus  aut  latrociniis  poftulabantur.  Idque  praecipuum  virtu- 
'  tis  ac  virium  argumentum  eft,  quod,  ut  fuperiores  agant,  non 
'  per  injurias  affequuntur.  Prompta  tamen  omnibus  arma,  ac  fi 
'  res  pofcat  exercitus :  Plurimum  virorum  cquorumque :  Et 
'  quiefcentibus  eadem  fama.'     Tacit,  de  Mor.  Germ.  c.  35. 

'  Fennis  mira  feritas,  foeda  paupcrtas,  non  arma,  non  equi, 
'  non  penates  :  Vidui  herba,  veftitui  pelles,  cubile  humus.  Sola 
'  in  fagittis   fpes,    quas  inopia  ferri   oflibus  afpcrant.     Idemque 

*  venatus  viros  pariter  ac  feminas  alit.  Paffim  enim  comitan- 
'  tur,  paitemque  praedae  petunt.  Nee  aliud  infantibus  ferarum 
'  irobriumque   fuffugium,  quam   ut  in  aliquo    ramorum  ncxu 

'  coategantura 
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*  contegantur.     Hue  redeunt  juvenes,  hoc  fenum  receptacuUim. 
'  Id  beatitis  arbitrantiir,   quam  ingemere  agris,   illaborare  domi- 

*  bus  fuas  alienafque  fortunas  fpe   metuque  verfare.     Securi  ad- 

*  verfus  homines,  fecuri  adverlus  deos,   rem  difficilhmam  aflecuti 

*  funt,  ut  illis  ne  voto  quidem  opus  lit.'     Tacit,  de  Mor.  Germ, 
c.  46. 


SEC- 
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SECTION        II. 


R  MILLAR  on  the  DHlinaion  of  Ranks,  ch.  r. 
Sketches  of  the  HiRory  of  Man,  vol.  i.     DrRo- 
bertfou,  Hiftory  of  America,  vol.  i.  p.  318. 

(2)  *  Verberare  fervum,  ac  vlnculis  et  opere  coercere,  rarum.* 
Tacit,  de  Mor.  Germ.  f.  25. 

{3)  '  Domus  officia  uxor  et  llberl  exequuntur.*    Tacit,  de  Mor. 
Germ.  c.  25.     '  Liberos  fuos,*   fays  Caefar  of  the  Gauls,    '  nifi 

*  quum  adoleverint,  ut  munus  nillitlaefuftlnere  poflint,  palam  ad 
'  fe  adire  non  patluntur ;   filiumque   in  puerili   aetate  in  publico 

*  in  confpedtu  patris  affiftere  turpe  ducunt.'  De  Bell.  Gall.  lib. 
6.  c.  18. 

(4) '  Qh^"^  ^^  captlvis  quaereret  Caefar,  quamobrem  Ario= 
'  viftus  proelio  non  decertaret  ?    banc  reperiebat  caufam,  quod 

*  apud  Germanos  ea  confuetudo  effet,  ut  matres  familias  earuni 
'  fortibus  et  vaticinationibus  declararent,  utrum  proelium  committi 
[  ex  ufu  eflet  necne,  eas  ita  dicere,  non  effefas  Germanos  fnperare. 
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^ft  ante  novam  liinam  proelio  contendijfent.''    Caefar  de  Bell.  CalL 
lib.  I.  c.  50. 

(5)  Strabo  lib.  7.  Struvlus,  Corpus  Hiflor.  German,  prolegom* 
Cluver.  German.  Antiq.  lib.  I. 

(6)  *  Ineffe  quinetiam   fanflum   aliquid,  et  providum  putant. 

*  .     .     .  Vidimus  fub  Divo  Vefpafiano  Velledam  diu  apud  ple- 

*  rofque  numinis  loco  habitam.    Sed  et  olim  Auriniam,  et  com- 
'  plures  alias  venerati  funt,  non  adulatione,  nee  tamquam  faee- 

*  rent  deas.'     Tacit,  de  Mor.  Germ.  c.  8. 

The  honours  of  divinity  came  to  be  proftltuted  to  thefe  wo- 
men with  a  wonderful  profufion.  Among  the  monuments  of 
antiquity  in  Germany,  many  altars,  with  infcriptions  to  them, 
have  been  difcovered;  and,  both  in  England  and  Scotland,  there 
are  remains  of  the  fame  kind.  Keyjler,  Antiq.  SeleSl.  Septentr, 
et  Celt.  p.  379 — 448.  Camden^  Britannia.,  Z'^'^-  The  appel- 
lation given  them,  in  Caefar,  is  matres  famiUas  ;  and  thefe  in- 
fcriptions bear  matrihm  or  matrotiis  Suevis,  Treveris^Au/anis,  Szc^ 

Under  Paganifm  and  Chriflianlty,  the  fatidical  arts  they  prac- 
tifed  drew  upon  them  a  very  different  fate.  The  credulity  of 
the  Pagan  advanced  them  into  goddefles.  The  more  criminal, 
ignorance  of  the  ChriRian  confidered  them  as  witches,  and  con^- 
fvgned  them  to  the  fire.     Their  mutter.ings  were  conceived  to  be.- 

Y  2  magical.. 
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magical.  It  was  thought  they  could  fafcuiate  children  with  a 
look,  were  in  covenant  with  demons,  to  whofe  embraces  they 
fubmitted,  could  blaft  the  fruits  of  autumn,  raife  commotions  in 
the  a;  •,  and  interprete  dreams.  What  is  remarkable,  the  laws 
againft  fuch  women,  and  againft  witchcraft,  were  not  abrogated 
in  England  till  the  year  1736  :  And,  in  other  countries  ot  Eu- 
rope, there  are  dill  regulations  in  force  againft  thefe  miferable 
objeds,  and  this  imaginary  crime. 

(7)  '  Ad  matres  ad  conjuges  vulnera  ferunt:  Nee  illae  nume° 
'  rare,  aut  exfugere  plagas  pavent.'  Tacit,  de  Mor.  Germ.  c.  7. 
Cbiver.  Germ.  Antiq.  lib.  i. 

(8)  '  Feminae  lineis  amidibus  velantur,  eofque  purpura  vari- 
'  ant.'  Tacit,  de  Mor.  Germ.  c.  1 7.  '  Cadurci,  Caleti,  Ruteni* 
'  Bituriges,  ultimique  hominum  exiftimati  Morini,  imo  vero  Gal- 
'  liae  univerfae  vela  texunt.  Jam  quidem  et  Tranfrhenani  hoftesi 
'  Nee  pulchriorem  aliam  veftem  eorum  feminae  noverunt.' 
Plin.  Hiji.  Nat.  lib.  ig.  c.  1.  Concerning  the  Longobards,  there 
is  the  following  paflage  in  Paulus  Diaconus :  '  Veftimenta  eis 
'  erant  laxa,  et  maxime  linea,  qualia  Anglo-Saxones  habere  fo- 

*  lent,  ornata  inftitis  latioribus,  vario  colore  contextisi'  Hifi, 
Longobard.  lib.  4.  c.  7.  And  of  the  daughters  of  Cnarlemagne, 
there  is  this  notice  in  Eginhard.  '  Filias  lanificio  affuefcere,  co- 
'  loque  ac  fufo,  ne  per  otium  torperent,  operam  impendere,  at- 

*  que  ad  omnem  honeftatem  erudiri  juxTit.'     Vit.  Car.  Mag.     In 

Americaj 
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America,  according  to  Mr  Adair,  the  women  are  the  chief,  if 
not  the  only  manufadurers.  The  men  judge,  that  if  they  ihould 
perform  offices  of  this  kind,  it  would  exceedingly  difgrace  them. 
Hi^.  of  the  Amer.  Indians,  p,  423.  Thefe  offices,  however,  be- 
ing charadteriftic  of  the  women,  are  honourable  in  them.  In 
Rome,  during  the  virtuous  times  of  the  republic,  the  employ- 
ments of  the  women  were  the  diftafF  and  the  fpindle  ;  and  Plu~ 
larch  has  faid,  in  reproach  of  Fulvia  the  widow  of  Clodius,  that 
(he  could  neither  fpin  nor  ftay  at  home.  Vit.  Anton. 

(9)  '  Statim  e  fomno,   quern  plerumque   in  diem  extrahuntj 

*  lavantur,   faepius  calida,   ut  apud  quos  plurimum  hiems  occu*> 

*  pat.'     Tacit,  de  Mor.  Germ.  c.  22. 

*  Mollefque  flagellant 


*  Colla  comae.' 

Mart.  Epic  lib.  i. 

'  Partemque  veflitus  fuperioris   in   manicas  non   extenduntj, 

*  nuda  brachia  ac  lacertos :  Sed  et  proxima  pars  pedoris  patet.' 
Tacit,   de  Mor.  Germ.  c.    ly.     *   Cet    uilige,'   fays   Pclloutieri 

*  s'eft  conferve  en  Saxe,  en  PiufiTe,  et  en  Livonie.  Lcs  femmes 
'  y  portent  des  chemifes  fans  nianche,  et  laiflent  lenr  gorge  a 
'  decouvert.'     Hift.  des  Celtes,  lib.  4.  ch.  4. 

Diodorus  Siculus,  lib.  5."  records  the  comelinefs  both  of  the 
Gaulic  and  German  women ;  and  Bijfula,  a  German  beauty,  is 
celebrated  by  Aufonms, 

(10) 
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fio.)  '  Matrem  fuam,'  fays   Tacitus  of  Civills,    '  fororefque, 

*  fimul  omnium  conjuges,  parvofque  liberos,  confiftere  a  tergo 
*jubet,  hortamenta  vidoriae.'  Hi/l.  lib,  4.  *  In  proximo  pig- 
'  nora ;  unde  feminarum  ululatus  audiri,  unde  vagitus  infantium. 

*  .      .     ,     .     Memoriae  proditur  quafdam  acies,  inclinatas  jam 

*  et  labantes,  a  feminis  reftitutas,   conftantia  precum,  et  objedu 

*  pedorum,  et  monftrata  cominus  captivitate,  quam  longe  impa- 
'  tientius  feminarum  fuarum  nomine  timent.'  Tacit,  de  Mor. 
Genu.  c.  7.  8.     '  Ut  virorum  cantu,   feminarum  ululatu,  fonuit 

*  acies.'  Tacit.  Hifi.  lib.  4.  Sec  alio  Caefar  de  Bell.  Call.  lib.  i. 
c.  5U 

*  Adeo  ut  efficacius  obligentur  animi  civitatum,  quibus  inter 

*  obfides  pttellae  quoque  nobiles  imperantur.'  De  Mor.  Germ^ 
c.  8.  Suetonius.)  fpeaking  of  the  tranfadions  of  Auguftus  againfl: 
the  barbarians,  has  theie  words :  '  A  quibufdam  novum   genus 

*  obfidum  fcminas  exigere  tentaverit ;  quod  negligere  viariiim 

*  pignora  fentiebat.'     Vit.  Aug.  c.  21. 

(11)  '  Soronim  Jiliis  idem  apud  avunculum  qui  apud  patrena 

*  honor.'  Tacit,  de  Mor.  Ger7n.  c.  zo.  Hence  it  is,  fays  Mon- 
tefquieu,  that  our  earheft  hiftorians  fpeak  in  fuch  (Irong  terms  of 
the  love  of  the  kings  of  the  Franks  for  the  children  of  their 
Jijlcrs.  Vefprit  des  Loixj  lib.  18.  ch.  22.  John  de  Laet  re- 
marks of  the  Brafilians,   that  they  call  their  uncles  and  aunts 

fathers  and  mothers  j  and  the  fame  cuflom  prevails  among  the 

nortli 
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north  American  Indians.  AJair  hift.  of  the  Amer.  Indians,  />.  21 3. 
Among  the  Hurons,  fays  Chur/evoix,  with  whom  the  dignity  of  the 
chief  is  hereditary,  the  luccelTion  is  continued  through  the  tt'O- 
men;  ib  that,  at  the  death  of  a  prince,  it  is  not  his  own,  but  his 
Jijler\  Jon  who  fucceeds  ;  and,  in  defauU  of  him,  the  nearcft  re- 
lation  in  the  female  hue.     It  is  added,  '  Si    toute   un   branche 

*  vient  a.   s'eteindre,   la  plus  noble  matrone  de  la  tribu,    ou  de  la 

*  nation,   choifit  le  fujet,  qui  lui   plait  davantage,  et  le    declare 

*  chef.'     Joiirn.  Hifl.  Lett,   i  8.     '  iEthiopes,'  fays  Damafcenusy 

*  foronhus  potiffimum  honorem  exhibent,  et  fucceffionem  tradunt 

*  reges,  non  fuis,  (gA  forornm  flils.''  De  vior.  Gent.  Thefe  fads, 
which  coincide  (o  curioufly,  exprefs,  in  a  forcible  manner,  the 
early  importance  of  the  fex. 

(12)  '  Nee  aut  confilia  earum  afpernantur,  aut  refponfa  ne- 

*  gligunt.'  Tacit,  de  Mor.  Ger?/!.  c.  S.  To  deliberate,  in  public, 
on  national  concerns,  was  a  privilege  common  to  the  women  in 
all  the  Gothic  and  Celtic  tribes.  Plutarch,  de  'virtut.  mulier, 
Poljaenus  in  Stratag.Ub.  7.  This  advantage  they  enjoyed  alfo  in 
old  times  in  Greece.  Goguettpart.  2.  book  i.  ch.  4.  And,  at  this 
hour,  in  America,  they  are  called  to  the  national  meetings,  to 
give  their  advice  and  counfel.  Charlevoix,  Journ.  Hijl.  let.  13.  18. 

*  Les  femmes,'  fays  Lajitaii^  font  toujours  les  premieres  qui  de- 

*  hberent,  ou  qui  doivent  deliberer,  felon  leur  principes,  fur  les 

*  affaires  particulieres  ou  communes.     Elles  tiennent  leur  confeil 

*  a  part,  et  en  confequence  de  leur  determination,  elles  donnent 

*  avis 
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*  avis  aux  chefs  des  matieres  qui  font  fur  le  tapis,  afin  qu'lls  en 

*  deliberent  a  leur  tour.     Les  chefs,  fur  ces  avis,  font  affembler 
'  Ics  anciens  de  leur  tribu  ;  et  fi  la  chofe  dont  on  doit  traiter 

*  interefle  le  bien  commun,  tous  fe  reuniflent  dans  le  confeil'ge- 

*  nerale  de  la  nation.'     Tome  i.p.  477. 

The  German  women,  after  their  nations  had  made  conquefts, 
ftill  attended  to  affairs.  As  they  debated,  in  the  days  of  Taci- 
tus, in  the  aflemblies  of  their  tribes,  fo  they  appeared  afterwards 
in  the  Gothic  parliaments.  Among  the  Franks,  as  well  as  the 
Anglo-Saxons,  the  Queens  had  an  adive  fhare  in  the  govern- 
ment ;  and,  among  the  former,  there  is  the  example  of  a  Queen 
who  received  a  national  homage.  Greg,  oj  Tours^  lib.  4.  Wer- 
burgh.  Queen  to  King  Wightred,  affiiled  at  the  wittenagemot, 
or  national  council,  held  at  Berghamfted.  C/jion.  Sax. p.  ^S, 
Mahnsbiiryt  lib.  2.  mentions  a  parliament  held  by  King  Edgar, 
in  which  he  was  aflufcd  by  his  mother  Alfgina.  And  Canute 
is  faid,  in  a  national  affembly,  to  have  acled  by  the  advice  of 
Qiieen  Emma,  and  the  bifliops  and  nobility  of  England.  Mat. 
Wejl.  p.  423, 

When  the  crown  fell  to  a  prince  in  his  minority,  the  queen- 
mother  had  the  guardianUiip.  Thus  Fredegund  had  the  giiar- 
dianfliip  cf  her  Ton  Ciotarius  II.  Brunehild  of  her  grandfons 
Theodebei;t  and  Tiicodcric,  and  B.althildjs  of  her  fin  Clotarl- 
KS.  ill. 

03) 
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(13)  The  following  particulars,  as  well  as  thofe  already  men- 
tioned, favour  the  notion  of  the  importance  of  women  in  early 
times.  '  Apud  Saunitas  vel  Samnites,  de  adolefcentibus  et  vir- 
'  ginibus    quotannis  publicum  habetur  judicium.     Quctn  igitur 

*  eorum  optimum  efle  fententia  judicum  pronunciarit,   is  fibi  ex 

*  virginibus  eligit  uxorem  queni  vult,  deinde  fecundus  ab  eo  al- 
'  teram,  et  fic  de  caeteris  deinceps.'  Damajc.  de  Mor.  Gent. 
'  Sauromatae   uxoribus  in  omnibus   obtemperant,   tanquam  do- 

*  minabus.'  Ihid.  '  Lycii  vitam  fuftinuerunt  ex  latrociniis.  Le- 
'  gibus  autem  non  utuntur,  fed  confuetudinibus,  dominanturque 
'  ipfis  feminae  inde  ufque  ab  initio.'  Heracl'ides  de  PolitUs 
Graeconim.  '  In  ea  regione  quam  Athamanes  habitant,  mulieres 
'  terram  colunt,  viri  greges  pafcunt.'  Ibid.  Tacitics,  difcourfing 
of  the  antient  Britains,  has  thefe  words.    '  His  atque  talibus  in- 

*  vicem  inftrudli,  Boudicea  generis  regii  femina,  duce  (neque  e- 
'  n'lm  Jexufn  in  imipcr'ns  difcernunt)  fumpfere  univerfl  bellum.' 
Vit.  Agric.  c.  16.  In  Homer,  who  paints  rude  manners,  the 
women  make  a  figure.  In  Virgil,  who  defcribes  refined  man- 
ners, they  are  infipid.  Helen,  Hecuba,  Andromache,  Penelope, 
Nauficaa,  and  Calypfo,  have  marked  and  diftind  characters.  But 
Lavinia  feems  to  he  without  paffions  of  any  kind,  and  to  have 
that  nothingnefs  of  character  which,  in  the  ages  of  civility,  is 
too  frequently  conneded  with  the  mod  enchanting  forms.  The 
women  of  Egypt  were  highly  prized,  and  had  a  kind  of  autho- 
rity over  the  men.  The  toilets  of  the  goddefles  in  Plomer,  and 
the  gay  dreiles  of  the  Greek  ladies,  feem  to  mark  the  confidera- 

Z  tion 
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tion  of  the  fex.  At  Sparta,  the  women  interfered  In  the  affairs 
of  Hate,  and  afiiimed  a  fuperiority  over  the  men.     '  Les  fem- 

*  mes,'  fays  Charlevoix  of  the   Americans,    '  ont   la   principalc 

*  autorlte  chez  tons  les  peuples  de  la  langue  Huronne,  li  on  en 
'  excepte  le  canton  Iroquois  d'Onneyouth,  ou  elle  eft  alternative 
'entre  les  deux  fexes,'    Joiini.  Hift.  lett.  18. 

The  importance  of  women  among  the  Hindoos,   is  illuflrated 
in  a  ftriking  manner  by  the  following  laws. 

*  If  a  perfon  has  called  a  modeft  woman  unchafle,   and   the 

*  woman,  or  her  hufband,  fhould  make  complaint  to  a  magiftrate, 
'  whenever  the  perfon  accufed  appears  before  the  magiftrate,  or 
'  arbitrator,  he  fhall,  upon  the  fpot,  anfwer  to  the  complaint^ 

*  and  make  no  delay. 

*  If  a  woman,  impelled  by  any  calamity,  fliould  come  to  any 

*  perfon,  and  remain  with  him,  if  he  commits  fornication  with 
'  that  woman,  the  magiftrate  fliall   fine   him   two  hundred  and 

*  fifty  puns  of  coivries. 

'  If  a  man  fpeaks  reproachfully  of  his  wife's  father  or  mother, , 

*  the  magiftrate  fhall  fine  him  fifty  puns  of  coivries, 

*  If  a  man  is  prepared  to  caft  upon  a  woman's  body  tears,  or 
'  phlegm,  or  the  paring  of  his  nails,  or  the  gum  of  his  eyes,  or 

'the 
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'  the  wax  of  his  ears,  or  the  refufe  of  viduals,  or  fplttle,  the  ma- 
'  giftrate  Ihall  fine  him  forty  pims  of  cowries, 

*  If  a  man  throws  upon  a  woman,  from  the  neck  upwards,  a- 
'  ny  rpuc,  Of  urine,  or  ordure,  or  femen,  the   magillrate  fhall 

*  fine  him  one  hundred  and  fixty  puns  of  coivries, 

'  So  long  as  a  woman  remains   unmarried,  her  father  fhall 

*  take  care  of  her ;  and,  fo  long  as  a  wife  remains  young,  her 
'  hufband  fhall  take  care  of  her  ;  and,  in  her  old  age,  her  fon 
'  Ihall  take  care  of  her ;  and  if,  before  a  woman's  marriage,  her 

*  father  fhould  die,  the  brother,  or  brother's  fon,  or  fuch  other 

*  near  relations  of  the  father,  fhall  take  care  of  her;  if,  after  mar- 
'  riage,   her   hufband  fhould  die,  and  the  wife  has  not  brought 

*  forth  a  fon,  the  brothers,    and  brothers  fons,  and  fuch  other 

*  near  relations  of  her  hufband,  fliall  take  care  of  her  :     If  there 

*  are  no  brothers,  brothers  fons,  or  fuch  other  near  relations  of 

*  her  hufband,  the  brothers,  or  fons  of  the  brothers  of  her  father 

*  fhall  take  care  of  her ;  and,  in  every  ftage  of  life,  if  the  perfons 

*  who  have  been   allotted  to   take  care  of  a  woman,  do  not  take 

*  care  of  her,  each,  in  his  refpedtive  flage  accordingly,  the  ma- 

*  giftrate  fliall  fine  them.'  Code  of  Gentoo  lawsy  p.  in.  163, 
214.  220.  224.  282. 

Z  2  S  E  C« 
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SECTION        III. 


(i)  '    1  /»  T  Venus  in  Sylvis  jungebat  corpora  amantum  ; 
JL    J  '  Conclliabat  enim  vel  mutua  quamque  cupido, 

*  Vel  violenta  viri  vis,  atque  impenfa  libido, 

'  Vel  precium,  glandes,  atque  arbuta,  vel  pira  leda.' 

Lucret.  lib.  5. 

(2)  '  Interfunt  parentes  et  propinqui  ac  viuncra  probant :  Mu- 

•  nera  non   ad  delicias  muliebres  quaefita,  necquibus  nova  nupta 

*  comatur  ;  fed  boves  et  frenatum  equum,  et  fcutum  cum  framea 
'  gladioque.  In  haec  munera  uxor  accipitur,  atque  invicem  ip- 
'  fa   armorum    aliquid   viro  ofi^ert.     Hoc   maxiinum   vinculum, 

•  haec  arcana  facra,  hos  conjugales  dcos  arbitrantur.'  Jucit.  de 
Mor.  Germ.  c.  1 8. 


Remains  of  thefe  ufages  are  to  be  found  during  every  period 
of  the  middle  ages.  About  the  year  500,  on  the  marriage  of 
Alamaberga,  the  niece  of  Theodenc  King  of  the  Oftrogoths,  that 
prince  wrote  a  letter  to  her  hufband,  Hermanfnd,  K-ing  of  the 
Thuringians ;  from  which  it  appearb,  that  drefled  or  accoutred 

horfes 
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horfes  were  prefented  ;  and,  In  Loccenlus^  there  are  other  exam- 
ples  to  the   fame   purpofe.     Antiq.   Sueogoth.   lib.    2.     Among 

the  Irifh,  a  war  horfe  and  a  fpcar  were  conjugal  prefents,  till  a 
late  aera.  '  Ejufmodi  quidpum,'  fays  Sir  Henry  Spelinan,  in 
allufion  to  the  paffage  q.ioted  from  Tacitus,  '  apud    Germano- 

•  rum    nepotes    Hibernicos    ipfimet    aliquando    deprehendimus. 

*  Equum  fcilicct  militaretn  cum  fra?nea  inter  jugalia  juunera  fo- 

*  lennius  fuiffe,  fed  a  pa^re  fponfae  donatum.  Addebant  autem 
'  Hiberni  cytharam,  ut  biandioris  fortunaefolatium.'  Glojf.  p.  174. 

In  the  American  marriages,  an  interchange  of  prefents  was 
alfo  an  eflential  circumftance,  and  gave  them  a  fandlion  and  va- 
lidity. '  Le  mariage  n'eft  pas  plutot  refolu  que  le  parentes  de 
'  I'epoux   envoyent   un    prefent  dans  le  cabane  de  I'epoufe.    Ce 

*  prelent  confille  en  des  colliers  de  porcelaine,   des  pelleteries, 

•  quelques  couvtrtures  des  fourrure,  et  d'autres  meubles  d'ufage, 

•  qui  vont  aux  parens  de  la  fillc,    a  laquelle  on  ne  demande  pomt 

*  de  dot  ;  mais  feulement  qu'elle  veuille  accepter  I'epoux  qu'on 
'  lui  offre.  Ces  fortes  des  preiens  ne  fe  font  pas  feulement  une 
'  fois,  il    s'en  fait  un  efpece  d'alrernaiive  entre  les  deux  cabanes 

•  des  futurs  epoux,    laquellr  a  fes  loix  prefcrites  par  la  coutume; 

•  mais,   des  que  les  preiens  font  acceptes,   le   mariage   eft  cenfe, 

*  conclu,  et  le  contrat  palfc.'     Lajitcu,  torn.  \.  p.  565. 

From  the  words  of  Tacitus,  it  appears,  that  among  the  Ger- 
mans   the   conlciit  of  the  parents  or  relations   was  particularly 

necefTary- 


f82  A    VIEW     OF    SOCIETY 

neceflary  in  the  contrading  of  marriages  ;  and  this  is  flill  more 
obvious  from  the  laws  of  the  barbarians,  after  they  had   made 
conquefts.     LL.  Wiftgoth^  lib.  3.  tit.  2.  4.  8.     LL.  Saxon,  tit.  6. 
LL.  Frijiomtm,  tit.  9.     The  reafon  was,  that  the  young  men  and 
the  young  women  might  not,  through  paffion,  marry  into  fa- 
milies hoftile  to  their  own.     In  a  ftate  of  fociety  which  is  con- 
fined, and  where  government  is  imperfect,  divifions  and  animo- 
fities  among  chiefs  are   frequent,   and  carried  to  extremity.     It 
Is-ufeful  to  remark,  that  theneceflity  of  this  confent,  and  the  fi- 
milar  diforder  of  the  feudal  manners,  afcertained  the  incident  of 
marriage  ;  in   confequence   of  which,   the  ivanh  of  nfupcrior 
could  not  marry  without  his  approbation.     This  incident.,  which 
was  to  grovv  fo  important,   is   to  be  traced  back  to  the  woods  of 
Germany.    Eif.  Dijjert.  concerning  the  antiq.  of  the  Engli/Jj  con-- 
fitution^  part  2. 

(3)  '  Ncc  fe  muller  extra    virtutum  cogitationes,     extraquc 

*  bellorum  cafus  putet,   ipfis  incipientis  matrimonii  aufpiciis  ad- 

*  monetur,  venire  fe  laborum   periculorumque  fociatii,    idem  in 

*  pace  idem  in  hello  pafliiram  aufuramque ;  hoc  junQi  boves, 
'  hoc  paratus  equus,  hoc  data  arma  dcnuntiant.  Sic  vivendum, 
'fic  pereundum.'     Tcdt.  ck  Mor.  Genu.c.  18. 

The  iTatrlmonlal  gifts  among  the  favages  of  America,  ex- 
prefled,  in  like  manner,  the  labour  to  which  the  women  were  to 
iubmir,  and  v.-ere  doubtlefs  to  be  underflood  in  the  fame  light,  ae 

indicatione 
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indications  of  equality,  and  expreflions  of  refpe^t.  Yet  Charle- 
voix afFeds  to  confider  them  rather  as  marks  of  flavery,  than  as 
teftimonies  of  friendfhip.  Journal.  Hifi.  let.  i  g.  Of  this  au- 
thor, it  is  to  be  wilhed,  that  he  had  givea  his  fli£ls  without 
realbning  upon  them  ;  or,  that  he  had  endeavoured  to  be  con- 
fiftent  with  himfelf ;  for,  in  other  parts  of  his  writings,  we  are 
led  to  conceive  a  high  opinion  of  the  ftate  of  the  American  wo- 
men. My  Lord  Kaims  and  Mr  Millar  feem,  in  the  prefent 
cafe,  to  have  eilimated  too  highly  his  opinion.  And  1  am  fenfibla 
that  Dr  Robertfon  has  fubicribed  to  their  fentiments.  They 
join,  in  confidering  the  prefents  to  the  women  as  charadteriilic 
of  the  meannefs  of  their  condition,  and  of  their  being  the  flaves 
of  the  men.  They  conne£l  flavery  with  labour  and  bufinefs, 
without  relieving,  that  eafe  and  luxury  cannot  poflibly  belong 
to  women  in  barbarous  times,  and  that,  in  all  times,  the  men 
and  women  are  to  be  judged  of  by  different  flandards.  The  war- 
riuur  does  not  apply  the  fame  rules  to  his  [on  and  his  daughter, 
and  does  not  fancy  that  tliey  are  to  Ihine  alike  in  feats  of  arms. 
Valour  he  accounts  the  chief  quality  of  the  former  :  In  the  lat- 
ter, he  requires  fomething  more  of  genilenefs,  and  a  (kill  in  do- 
mtftic  affairs.  Of  this  there  is  a  very  flrong  and  apt  illuftration. 
in  Mr  Adair^  with  which  I. will  conclude  this  note. 

'•The  American  Indians  lay  their  rnale  children  on  the  fkins 
*of  panthers,  on  accouat  of  the  communicative  principle,  which 
*-they  reckon  all  nature  is  poffeffed  of,  in  conveying  qualities  ac-- 

'  cording 


i84  A    V  I  E  W     O  F    S  O  C  I  E  T  Y 

'  cording  to  the  regimen  followed  ;  and,   as  the  panther  Is  ea- 

*  dowed   with  many  qualities  beyond  any  of  his  fellow  animals 
'  in  the  American  woods,   as  fmelling,   ftrength,  cunning,  and  a 

*  prodigious  fpring,  they  reckon  fuch  a  bed  is  the  firft  rudiments  of 

*  'wa}\    But,  it  is  worthy  of  notice,  that  they  change  the  regimen 

*  of  nurturing  their  young  females  :  Thcfe  they  lay  on  the  fkins 

*  of  fawns,  or  buffalo-calves,  becaufe  they  ^.tcjhy   and  timorous  ; 
'  and,  if  the  mother  be  indifpofed  by  ficknefs,  her  neareft  female 

*  relation  fuckles  the  child,   but  only   till  fhe  recovers.'     Hi/l.  of 
the  American  Indians.,  p.  421. 

I  enter  not  into  the  difpute,  whether  there  be  panthers  in  A- 
merica,  or  whether  this  name  is  only  given  to  diftinguifh  ani- 
mals which  refemble  them.  In  either  cafe,  my  argument  is  fafe, 
and  to  the  point. 


(4)  '  Pugnatum  in  obfidentis ;  et  ereptus  Segefles,  magna 
'  cum  propinquorum  et  clientum  manu.  Inerant  feminae  nobi- 
'  les  ;  inter  quas  uxor  Arminii  eademque  filia  Segeftis,  mariti 
'  magis  quam  parentis  animo,  neque  vida  in  lacrymas,  neque 
'  voce  fupplex,  comprefTis  intra  finum  manibus,  gravidum  ute- 
'  rum  intuens Arminiun)  fuper  infitam  violentiam 

•  rupta  uxor,  fubjedus  fervitio  uxoris.  uterus,  vecordem.  agebant; 
'  volitabatque  per  Cherufcos  arma  in  iSegellem,  arma  in  Caefarem 

*  pofcens.'  Tacit.  Annal.  lib.  i.  c.  57.  59. 

(5) 
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(5)  *  Scv^cra  illic  matilmonia Paucifliina  in  tain 

*  numcrofa  gente  adidteria^  quorum  poena  praefens   et  maritis 

*  permiffa.  Accifis  crinibus,  uudatam  coram  propinqiiis  expel- 
"  lit  dumo  maritus,  ac  per  omnem  vicum  verbere  agit.'  Tacit,  de 
Mor,  Genu,  c.  18.  19.  • 

The  power  of  the  hufband  to  punifli  the  aduhery  of  the  wife 
continued  long  during  the  middle  ages.  LL.  Wifigoth.  lib.  3. 
tit.  4.  /.  3.  4.  LL.  Burgund.  tit.  68.  /.  i.  !t  feems  natural  in 
a  ftate  of  fociety,  before  the  jurifdiftion  of  the  magiftrate  is  ful- 
ly acknowledged  ;  and  it  is  to  be  found  accordingly  among  the 
Americans  and  other  nations.  Lqfitau  torn.  i.  p.  588.  Europe 
Settlem.  vol,  i./>.  180.  .     ,,         . 

It  is  likewife  to  be  obferved,  that  the  fame  mode  of  punifh- 
inent  prevailed  long.  '  Adulterii  poena,*  fays  Lindenbrogius, 
'  decalvari  et  fuftari  per  vicos  vicinantes.'  GloJJ.  p.  1 349.  See 
farther  LL.  Longobard.  lib.  i.  tit.  17.  /.  5.  When  the  magi- 
ftrate came  to  puniih  this  delinquence,  and,  when  the  women, 
growing  more  detached  from  bufinefs,  confidered  themfelves  as 
objeds  of  luxury  and  pleafure,  the  crime  of  adultery  appeared 
lels  heinous  and  ofFenfive ;  and  a  feparation  or  divorce,  with  the 
infamy  of  incontinence,  became  the  punilhment  of  an  adul- 
terefs, 

-..  .  A  a  From 
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From  the  afTembled  relations  of  the  culprit,  of  whom  Taci- 
tus fpeaks,  it  is  to  be  imagined,  that,  in  conjunQion  with  the 
hufband,  they  conftituted  a  court,  and  fat  upon  her  in  judgment. 
Coram  propinqtiis  expell'it  domo  maritus.  Before  the'jurildidion 
of  the  magiftrate  is  fully  underflood  and  unfolded,  it  appears, 
that  a  kind  of  domeftic  tribunal  exercifes  authority,  and  forms  a 
ftep  in  the  progrefs  of  civil  and  criminal  jurifdiftion.  This,  in 
fad,  we  know  to  have  been  the  cafe  among  the  Romans.  Dion* 
Halicarn.  Antiq.  Rom,  lib.  2. 

(6)  '  Publicatae  pudicitiae  nulla  venia  :   Non  forma,  non  ae- 

*  tate,   non  opibus  maritum   invenerit.     Nemo  enim  illic  vitia 

*  ridet :  Nee  corrumpere  et  corrumpi   feculum  vocatur.'     Tacit' 
de  Mor.  Germ,  c.  ig. 

Tacitus,  in  this  paflage,  as  well  as  in  many  other  places  of 
his  fentimental  and  incomparable  treatife,  glances  at  the  depra- 
ved manners  of  the  Romans.  The  expreffion  tion  opibus,  of 
which  I  have  made  no  ufe  in  the  text,  applies  not  to  the  Ger- 
man tribes  who  inhabited  the  inland  country,  but  to  thofe  who 
bordered  on  the  territories  of  the  Romans. 

The  fame  attentions  to  chaftity,  fo  beautifully  defcribed  by  the 
Roman  hiftorian,  prevailed  among  the  Aii;ericans.  '  lis  attri- 
'  buent  a  la  virginite  et  a  la  chaftite  certaines  qualites  et  vertus 
'  particulieres.'     Lafttau^  torn.  i.  p.  339.     Thus  it  is  in  all  rude 

nations  j 
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nations  ;  and,  I  believe,  it  will  be  found,  on  examination,  that 
thofe  circumftances  of  immodefty  among  them,  which  oppofe 
this  way  of  thinking,  have  the'r  rife  in  the  weaknelTes  of  fuper- 
ftition,  and  in  the  abufes  of  the  priefthood. 

Nature  adorns  and  protects  the  female  fes  with  modefty. 
And,  it  is  a  moft  decifive  proof  of  the  refped  paid  to  women, 
that,  in  almofl:  all  nations,  the  inftitution  of  marriage  is  connec- 
ted with  ufages,  which  are  contrived  to  favour  and  encourage 
their  rcferve  and  chaftity.  It  is  the  male  always  who  folicits ; 
and,  in  fome  ftates,  a  kind  of  violence  was  employed  to  fupport 
and  fuccour  the  modefly  of  the  bride.  It  feems  to  have  been 
thus  in  early  times  among  the  Romans,  and  it  was  obvioufly  fo 
among  the  Spartans.  In  the  former  cafe,  the  bride  appears  to 
have  been  carried  forcibly  from  the  lap  of  her  mother ;  in  the 
latter,  the  affair  affumed  the  femblance  of  a  rape.  FeJIus,  Catul- 
lus., Plutarch  in  Fit,  Lycurg.  et  ^laefl.  Rom.  The  virgin  and 
her  relations,  no  doubt,  underftood  previoufly  the  tranfatSion, 
and  expedted  this  violence.  But  it  was  a  compliment  to  her 
thus  to  give  an  air  of  conftraint  to  her  confent,  to  relieve  her 
embarrafTment  and  didi-efs,  her  emotion  of  fear  and  hope,  anxi- 
ety and  tendernefs. 

It  was  with  a  fimilar  view  that  the  Romans  condudled  a  bride 
to  the  houfe  of  her  hufband,  with  her  head  covered.  And  the 
Germanic  nations  paid  alfo  this  mark  of  rcfped  to  the  modefty 
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of  their  women,  after  they  ha:l  made  conquefts.  Compare  Aptil. 
Me  tarn.  lib.  \.  Tacit.  Jnnal.  lib.  15,^.37.  Aad  the  lau>s  of 
the  barbarians  de  conjugali  velatione. 

Thefe  circumflances,  and  thofe  which  I  formerly  remarked, 
with  others  not  lefs  expreilive  of  the  early  importance  of  wo- 
men, that  I  am  prefently  to  mention,  feem  to  have  efcaped  my 
Lord  Kaims  and  Mr  Millar ;  and  I  beg  it  to  he  underftood,  that 
I  oppofe  thns  frequently  their  opinions  from  no  captioulnefs  of 
temper,  but  becuufc,  ii  they  are  juft,  mine  mufl  be  ill  founded 
and  improper. 


(7) 'Sera  juvenumvenus;  eoque  Inexhaufta  pubertas;  nee  vir- 
'  gines  feftiuantur  ;  eadem  juventa,  fimilis  proceritas  :  Pares  va- 
lidique  mifcentur ;   ac  robora  parentum  liberi   reterunt.     .  .  . 
Quanto  plus  propinquorum,  quo  major  adfiniuin  nuiiierus,  tan- 
to  gratiofior  fenedus  :   Nee  uUa  orbitatis  pretia 

*  Numerum  liberorum  finire,  aut  quemquam  ex  agnatis   necare, 
'  flagitium  habetur.'     Tacit,  de   Mor.  Germ.  c.  19.  20. 


(8J  '  Sua  quemque  mater  uberibus  alit,   nee  ancillis,  ac  nu- 

*  tricibus  delegantur.'     Tacit,  de  Mor.  Germ.  c.  20.     This  alio  is 
the  practice  in  America   and   in  all  rude    communities.    '  Lcs 

*  fauvageffes  n'ont  garde  de  donner  leur  entans  a  d'autres  pour 

*  les    nourrir.     Ellcs  croiroienl   I'e    depouiller   de  I'ahedion   de 
'  iiierc,  et  elles  font  dans  une  furprile  extreme  de  von-  qu'il  y  ait 

'  dcs 
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'  dcs  nations  au  monde,  ou  cette  ufagc  foit  recu  et  etabli.'  La- 
jit  nu,  torn.  \.  p.  5g3.  The  Roman  virtue  was  at  an  end,  fays 
the  author  of  the  dialOf?;u  .  concerning  orators,  when  the  women 
gave  their  children  to  be  fuckled  and  educated  by  Gre.k  nurfes 
and  flaves.  Cap.  29.  in  France,  till  the  age  of  Charles  V. 
princeffes,  and  ladies  of  high  rank,  contiaued  t  >  fu.kle  and  edu- 
cate their  children.     Mczeray  in  Bulled'' s  tranjlatlon-,  p.  388. 

(9)  A  very  ingenious  writer  has  obferved,  that,  before  mar- 
riage is  known  as  a  regular  inftitution,  the  intereft  of  the  mo- 
ther muft  be  great;  children  being  then,  in  a  particular  man- 
ner, under  her  jurifdiiSion,  and  having  no  connexion,  or  a  di- 
ftant  one,  with  the  father.  His  obfervi-'ion  is  not  to  be  contro- 
verted ;  and,  acoordi-igly,  he  nientions  the  circunilb.nce,  as  an 
exception  t(>  his  the.iry.  Pi'oJ.  Millar  concerning  the  Dijlinctmi 
of  Ranks  t  ch.  i.Jeci.  2.  .    .  ;• 

It  is  obvious,  that  the  refpefl  which  the  children  pay  to  the 
mother  in  tins  fituation,  raiies  the  importance  of  the  fex  ;  and 
it  is  worthy  of  notice,  that,  after  marriage  is  kaown  as  au  inili- 
tution,  and  the  hufbdud  and  wife  live  together  in  the  fame  ca- 
bin, the  infl.ience  of  the  mother  is  by  no  uicans  diminilhed. 
For,  though  the  lather  then  acquires  authority,  the  more  ami- 
able and  winning  attentions  of  the  mutlier  preferve  and  continue 
her  Gonfideration  ;  ami  the  military  purluits  of  the  former  call- 
ing him  abroad,  and  employiug   his   thou^^htS;   leave   to  her  the 
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taCs.  of  educating  their  offspring.  Thus,  among  the  Gauls  and 
Germans,  it  was  not  till  children  attained  a  certain  age,  that  they 
dared  publicly  to  approach  their  fathers.  SdcJ.  2.  note  3.  '  Les  en- 
'  fans,'  fays  Charlevoix  of  the  Americans,   '  n'appartiertnent  qu' 

*  a  la  mere,  et  ne  reconnoiflent  qu'  eiles.     Le   pere  eft  toujours 

*  comme  etranger  par  rapport  ii  eux.'  Jonnu  Hift.  let.  19.  It  is 
our  nature  to  be  more  attached  to  what  is  lovely  and  gentle,  than 
to  what  is  ftern  and   venerable.     It   is   '  the   foft   green   of  the 

*  foul,'  as  an  elegant  writer  *  expreffes  it,  '  on  which  the  eye  de- 
'  lights  to  reft.' 

(10)  '  Septa  pudicitia  agunt,  nullis   fpedaculorum  illecebris, 

*  nullis  conviviorum  irritationibus  corruptae.    Litterarwn  fecreti 

*  viri  pariter  ac  femlnae  ignorant.'    Tacit,  de  Mor.  Germ.  c.  19. 

That  knowledge  and  letters  Were  incentives  to  corruption,  wc 
have  alfo  the  opinion  of  Sal/ujl,  who,  notwithftanding  the  free- 
dom of  his  life,  is  a  beautiful  declaimer  on  the  fide  of  morality. 
It  is  of  Sempronia  that  he  thus  fpeaks  :  '  Literis  Graecis  doda  : 

*  Pfallere  et  faltare  elegantius,   quam  ncceffe  eft  probae  :  Multa 

*  alia  norat,  quae  inftrumenta  luxuriae  funt,  fed  ei  cariora  femper 

*  Omnia  quam  decus  et  pudicitia  fuit.'     De  Bel.  Catilin. 

(i  i)  Thefe  things,  which  are  curious,  are  illuftrated  by  the  fol- 
lowing paflage  of  Tacitus.  '  Melius  quidem  adhuc  eae  civitatesj 

'  in. 
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*  in  qulbus  tantum  virglnes  nubunt,  et  cum  fpe  votoque  uxoris 
'  femel  traniigitur.  Sic  unum  acclpiunt  maritum,  quomodo  unum 

*  corpus,  unamque  vitam,   ne  ulla  cogitatio  ultra,  ne  lorgior  cu- 

*  piditas,   ne  tamquain   maritum,    fed    tamquam   matrimonium 

*  ament.'     De  mot;  Germ.  c.  1 9. 

The  matrimonial  fymbols,  as  was  formerly  obferved.  Note  2. 
confifted  chiefly  of  an  interchange  of  arms  ;  but,  among  thofe 
nations  of  the  barbarians  who,  after  their  conquefts,  became  ac- 
cuftomed  to  the  manners  of  the  Romans,  this  ufage  fuffered  an 
early  innovation.  The  fymbols  of  arms  were  often  negleded 
for  thofe  of  money.  And  the  betrothing  per  foluhim  et  dena-^ 
rium  grew  to  be  a  fafhion.. 

Thus,  according  to  the  Salic  law,  a  'virgin  was  married  per 
Jblidum   et  denarium.     '  Convenit   ut  ego   te  folido  et  denario  fe- 

*  cundum  legem  Salicam  fponfare  deberem  ;  quod  ita  et  feci.' 
Form.  Solen.  75.  ap.  Lindenbrog.  But  it  was  not  fo  with  the 
iv'idozu.  The  fymbols  were  augmented  ;  and  it  is  to  be  con- 
ceived, that  their  augmentation  exprefled  that  of  the  dower.   '  Si 

*  quis  homo  moriens  viduam  dimiferit,  et  earn  quis  in  conjugium 
'  voluerit  accipere,  antequani  earn  accipiatTunginus  autCentenari- 

*  us  mallum  indicent,  et  in  ipfo  mallo  fcutum  habere  debent,  et 
'  trcs  homines  caufas  tres  demandare  ;  et  tunc  ille  qui  viduam 
'  accipere  vult,  cum  tribus  teftibus  qui  adprobare  debent,  tres  fo- 

*  Udos  aeqne  pcnfantes  et  denarium  habere  debet.^     Lex,  Sal.  tit. 

46.. 
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46.  c.  I.  The  fpirlt  of  the  German  manners  oppofing  fecond 
marriages,  made  it  neceflary  to  bribe,  as  it  were,  the  modefty  of 
the  widow. 

It  deferves  remark,  that  traces  of  the  connexion  of  difgrace 
^ith  fecond  marriages,  as  to  the  women,  are  to  be  found  in  al- 
mofl  all  nations  ;  and  this  circumftance,  fo  favourable  to  the 
modefty  of  the  fex,  is  a  ftriking  proof  of  their  early  importance. 
There  were  ages  of  the  Grecian  and  Roman  manners  when 
this  difgrace  prevailed  in  all  its  force ;  and  even  among  races 
of  men  the  mofl:  lavage,  the  immodefty  of  fecond  marriages  is 
repreffed  by  particular  ufages. 

*  Chez  les  habitans  des  c6tes  de  Cumana,'  fays  an  ingenious 
writer,  '  avant  que  de  bruler  le  corps  du  mari,  on  en  fepare  la 

*  t8\e  ;  on  la  porte  a  fa  veuve  pour  que  la  main  pofee  deffus, 

*  elle  jure  de  la  conferver  precieufement,  et  de  ne  jamais  fe  rema'- 

*  rier.  Une  veuve,  chez  les  CafFres  et  les  Hotentots,  chaque 
'  fois  qu'elle  fe  remarie^  eft  obligee  de  fe  couper  un  doigt.'  St. 
Foix,  EJJais  Hljiotiques  Jiir  Paris,  torn,  5. />.  177. 

(12)  The  King,  according  to  Domefday-book,  demanded 
20  fliiJlings  for  the  marriage  of  a  tvidoiv,  and  10  (hillings  for 
that  of  a  virgin.     '  Mulier  accipiens  quocunque  modo  maritum, 

*  fi  vidua  dabat  Regi  20  s.  fi  puella  10  s.  quolibet  modo  accipe- 

*  ret  virum.'  Doniefd.  tit.  Scropesberie.,  ap.  Spclman,  voc.  Marita- 
giuDi.     There  is  good  evidence,  that,  in  feveral  cities  of  Ger- 
many, 
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many  in  the  middle  times,  fines  were  paid  to  the  magiftrate  on 
the  marriage  of  a  widow.  Hcinnec.  Elem,  Jur.  Germ,  lib.  i .  tit. 
10.  §  222. 

(13)  Thus,  the  raviihing  of  a  ^vidow  was  punifiied  more  fe- 
verely  than  tliat  ot  a  virgin.  '  Si  quis  'uirgineni  rapuerit  contra 
'  ipfius  voluntatem  et  parentum  ejus,  cum.  xl.  Ibl.  componat,  et 
'  aHos  xl.  cogatur  in  fifco.  Si  autem  ■viduam  rapuerit  quae  coadta 
'  ex  te(£lo  egrcditur  orphanorum,  et  pro  penuriae  rebus,  cun  Ixxx. 
'  fol.  componat,  et  Ix.  cogacur  in  filco.'  LL.  Baivvar.  tit.  7. 
/.  6.  7. 

By  the  way,  this  early  feverity  againft  rapes,  is  a  ftrong  con- 
firmation of  my  general  argument,  and  is  diredt  againft  t^e  opi- 
nions of  my  Lord  Kaims  and  Mr  Miliar.  The  reputation  of 
females  fufFering,  in  this  way,  was  lorever  marked  with  difgrace. 
No  fuitors  were  now  to  coijrt  their  alliance.  Yet  their  minds 
had  received  no  pollution,  and  their  innocence  could  not  be  im- 
peached. 1  heir  bodies,  however,  had  been  abuled  ;  and  the  lofs 
of  value  attending  this  abiile,  with  the  Icvcre  punifliment  of 
their  violators,  expreis  clearly  the  high  and  natural  impor- 
tance of  the  fex. 

In  the  Gentoo  code,  the  confideration  of  the  fex  is  alfo  illuf- 
trated  by  lavi-s  too  explicit  to  admit  of  doubt  or  cavil,  and  flill 
more  fevere. 

B  b  'If 
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'  If  a  man  by  force  commits  adultery  with  a  woman  of  an 

*  equal  or  inferior  caft,  againft  her  confent,  the  magiftrate  ftiali 
'  confifcate  all  his  poffeffions,  cut  off  his  penis,  and  caftrate  him, 
'  arid  caufe  him  to  be  led  round  the  city,  mounted  upon  an  afs. 

*  If  a  man,  by  cunning  and  deceit,  commits  adultery  with  a 
'  woman  of  an  equal  or  inferior  caft,  againft  her  confent,  the 
'  magiftrate  fhall  take  all  his  poirefTions,   brand  him  in  the  fore- 

*  head  with  the  mark  of  the  pudendum  jnidiebre,  and  banifli  him 

*  the  kingdom. 

'  If  a  man,  by  violence,  or  by  cunning,  or  deceit,  or  againft 
'  the  woman's  confent,   commits  adultery  with  a  woman  of  a 

*  fuperior  cafe,  the  magiftrate  fhall  deprive  him  of  life. 

♦  If  a  man,  either  by  violence  or  with  her  confent,  commits 
'  adultery  with  an  unmarried  girl^of  a  fuperior  caft,  the  magi- 
'  flrate  fhall  put  him  to  death.'     Code  of  Gentoo  Laivs,  ch.  ig. 

(14) '  Singulis  uxoribus  content!  funt,  exceptis  admodum  pau- 
'  cis,  qui  non  libidine,  fed  ob  nobilitatem,  {;lurimis  nuptiis  ambi- 
'  untur.'     Tacit,  de  Mor.  Germ.  c.  18. 

This,  fays  Montefquieu,  explains  the  reafon  why  the  kings  of 
the  firft:  race  had  fo  great  a  number  of  wivc.^.     Thei'e  marriages 
were  lefs  a  proof  of  incontinence,  than  a  confequence  of  digni- 
ty 3 


IN         EUROPE.  195 

ty  ;  and  It  would  have  wounded  them,  in  a  tender  point,  to 
have  deprived  them  of  fuch  a  prerogative.  This,  continues  lie, 
explains,  likewife,  the  reafon  why  the  example  of  our  kings 
was  not  followed  by  their  fubjeils.  Ve/prit  des  Loix,  liv.  i8. 
c.  25. 

I  know  that  my  Lord  Kaims  has  fpoken  of  the  polyga- 
my of  the  Germanic  nations  ;  but  the  authority  to  which  he 
appeals  in  proof  of  his  notion,  is  the  paflage  now  cited  from 
Tacitus,  which  is  moft  diredtly  againft  him.  Sketches,  'vol.  i. 
p.  192.  And  indeed  he  has  remarked,  in  another  portion  of  his 
work,  '  That  polygamy  was  never  known  among  tiie  norlhern 
'  nations  of  Lurope.'  Vol.  i./>.  316.  I  am  at  a  lols  10  recon- 
cile thefe  opinions  ;  and  this  ingenious  author  appears  to  have 
forgotten,  that,  in  the  ftates  of  Germanic  and  Gothic  origin, 
there  were  even  fevere  laws  againft  polygamy.  LL.  Longob. 
lib.  2.  tit.  \l.  I.  I.  3.  5.    LL,  l¥iJigoth.  lib.  3. 

The  plurality  of  wives  is  a  confequence  of  luxury  and  pride, 
and  does  not  uniformly  diftinguifh  rude  times,  even  in  climates 
which  encourage  and  infpirit  the  paffions.  In  general,  one  man 
is  then  conneded  with  one  woman,  and  fatisficd  with  her  ;  and 
it  is  a  proof  of  the  antiquity  of  monogamy,  that,  when  a 
plurality  of  wives  is  uniformly  indulged,  which  happens  not 
till  the  ages  of  property,  there  is  always  one  of  thele  who  feems 
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more  peculiarly  the  wife ;  the  reft  appearing  only  as  fo  many 
concubines. 

The  appetite  for  the  fex,  it  is  to  be  obferved,  is  not  nearly  fo 
firong  in  rude,  as  in  cultivated  times.  Hardfhip  and  fatigue,  the 
great  enemies  of  inordinate  love,  wafte  the  barbarian.  '  II  eft 
'  de  I'ancien  ufage,'  fays  Lnftau,  '  parmi  la  plupart  des  nations 

*  fauvages,  de  pafler  la  premiere  annee,  apres  le  mariage  contradte, 
'  fans    le  confommer ;    .    .    .    .     Et  quoique  les   epoux  paf- 

*  fent  la  nult  enfemble,  c'eft  fans  prejudice  de  cet  ancien  ufage.' 
Tome  I.  p.  575.  Eafe  and  good  living,  on  the  contrary,  flatter 
the  fenfes  in  the  ages  of  property.  And,  an  abftinence  of  this 
fort  would,  doubtlefs,  furprife  very  much  the  moft  timid  and 
the  moft  delicate  of  our  virgins. 

(15)  The  fortunate  marriages  of  the  relations  of  Dumnorix, 
are  faid,  by  Caefar^  to  have  conftituted  a  great  proportion  of  his 
power.  De  Bel.  Gall.  lib.  i.  <:.  18.  In  the  fame  author,  there 
is  the  following  notice  concerning  the  wives  of  -Arioviftus. 
'  Duae  fuerunt  Ariovlfti  uxores,  una  Sueca  natione,  quam  do- 
'  mum  fecurn  adduxerat  ;  altera  Norica,  regis  Vocionis  foror, 
'  quam  in  Gallia  duxerat,  a  fratre  miffam.'  De  Bel.  Gall.  lib.  i. 
C'  53- 

Tacitus  fiiys  exprefsly,  that  deliberations  on  the  fiibjedl  of 
marriage  were  frequent  in  the  councils  of  a  German  flate.     De 

Mor, 
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Mor.  Germ.  c.  22.  And,  in  that  fingular  work,  the  Atlant'tca  of 
Rudbeck,  there  is  this  pafl'age.  '  In  concihis  Upfalenfibus  decre- 
'  turn  fuit,  ut  Olaus  Rex  Suconiae  filiam  fuam  in  matrimonio 
'  daret  Olao  Regi  Norvagiae.'  P.  214. 

(16)  After  the  introdudtion  of  Chriflianity,  a  multitude  of 
laws  were  ena£led  againft  inceftuous  marriages  ;  and  thefe  prove, 
that  Uttle  delicacy  was  previoufly  paid  to  relation  or  defcent. 
'  Uxorem  habere  non  liceat  focrum,  nurum,  privignam,  nover- 

*  cam,  filiam  fratris,  filiam  fororis,   fratris  uxorem,  uxoris  foro- 

*  rem  :  Filii  fratrum,  filii  fororum,  inter  fe  nulla  praefumptione 
'  jungantur.'  LL.  Baivuar.  tit.  b.  I.  i.  ^ct  aX^o  LL.  Longob.  lib. 
1.  tit.  8.    LL.  Alaman.  tit.  39.    LL.Sal.  tit.  14.  /.  16. 

In  Scotland,  about  the  year  1093,  '  it  was  not  uncommon,' 
fays  my  Lord  Hailds,  '  for  a  man  to  marry  his  ffep-mother, 
'  or  the  widow  of  his  brother.'  The  learned  and  ingenious  au» 
thor  adds,  '  I  prefume  that  this  was  not  owing  to  vague  luli, 
'  but  to  avarice  ;  for  it  relieved  the  heir  of  a  jointure.'  Annals 
of  Scotland,  p.  Z9-  'I  he  obfervation  is  acute;  but  I  am  afraid 
that,  though  in  fome  inflances  it  might  be  juft,  it  will  not  vin- 
<licate  the  Scots  from  the  groffnefs  and  indecency  which  the 
prevalence  of  the  cuftom  fixes  upon  the;n.  Even  in  France,  at 
a  later  period,  an.  1454,  the  Count  D'Armagnac  married  pu- 
blicly his  own  fifter.  St  Foix^,  EJf.  Hiji.  njol.  5.  p.  i  30.  The 
ftrange  liberties  taken  by  antient  nations  are  fufHciently  knovvn. 
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A  Perfian  aded  in  conformity  to  the  laws,  and  to  juflice,  when 
he  married  his  mother  ;  and  an  Egyptian  when  he  married  his 
fifter. 

In  times  of  refinement  and  delicacy,  virtue  takes  the  alarm, 
even  at  the  recital  of  fuch  fads ;  but  the  philofopher,  ftruck 
with  their  univerfality  over  all  focieties,  however  diftant  and 
dirtind,  is  difpofed  to  inquire,  Where  it  is  that  nature  has  placed 
her  barriers  ;  and  what,  on  this  head,  in  the  codes  of  nations, 
is  to  be  explained  by  natural  law,  and  what  by  a  policy  civil  and 
religious  ?  The  topic  is  full  of  curiofity,  but  not  for  the  prefent 
purpofe. 


CHAP- 


CHAPTER        IT, 


E      C      T     I      O      N         I. 


(i)  rTpiHE  total  change  produced  in  the  condition  of  Eu- 
M  rope  by  the  fettlements  of  the  barbarous  nations,  is 
afcribed  by  many  writers,  and  by  Dr  Robertfon  in  particular,  to 
the  deftrucStive  violence  with  which  they  carried  on  their  con- 
quefts,  and  to  the  havock  which  they  made  from  one  extremity 
of  this  quarter  of  the  globe  to  the  other.  Hijlory  of  Charles  V. 
vol.  i.f.  II.  197.  198. 


It  is  to  be  remembered,  notwithftanding,  that  the  conquerors 
incorporated  themfelves,  in  fome  provinces,  with  the  vanquifhed ; 
that  much  of  the  havock  and  violence  lb  pompoufly  defcribed  by 
antient  hiftorians,  is  to  be  referred  to  the  v.ars  they  carried  on 
among  themfelves ;  and  that,  vvhcre  havock  and  violence  were 
leaft  known,  the  change  produced  was,  with  the  excepiion  of  a 
few  circumftances,  as  general  and  complete  as  where  ihey  were 

experienced 
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experienced  in  the  greateft  degree.  Thus,  chivalry  and  the  feu- 
dal inflltutions  prevailed,  in  every  ftep  of  their  progrefs,  in  every 
country  of  Europe. 

In  illuftration,  indeed,  of  his  opinion,  Dr  Robertfon  has  faid, 
that  where  havock  prevailed  in  no  great  degree,  as  in  England, 
on  the  Norman  invafion,  the  antient  inhabitants  retained  their 
own  n-'.anners.  It  is  certainly  very  true  that  the  Anglo-Saxons 
retained  their  own  manners.  This,  however,  was  no  effedl  of 
the  caufe  he  has  mentioned.  The  Norman  revolution  was  not 
a  conqueft  *.  A  victory  was  obtained  by  Duke  William  over 
Harold  and  his  followers  ;  but  no  vidory  was  obtained  over  the 
people  of  hngland.  And,  even  on  the  hypothefis  that  the  Duke 
of  Normandy  had  conquered  England,  his  illuftration  is  without 
force.  For  the  manners  and  policy  of  the  Normans  were  the 
fame  with  thofe  of  the  Anglo-Saxons  ;  with  this  difference,  that 
the  former  were,  in  fome  meafure,  a  more  improved  people. 

The  completenefs  of  the  revolution  confequent  on  the  fettle- 
ments  of  the  barbarians,  is  chiefly  to  be  afcribed,  as  I  obferve  in 
the  text,  to  the  immenfe  difference  of  manners  in  the  conque- 
rors and  the  conquered.  The  former  were  in  a  condition  of 
growing  civility ;  the  latter  in  a  flate  of  hopelefs  corruption. 
The  German  was  approaching  to  perfe£lion :   The  Roman  had 

been 

*  See  a  Difcourfe  prefixed  to  Dr  Sullivan's  Ledures. 
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ric  nations,  appear  to  have  had  lands  of  partition  or  allodial  pro- 
perty. LL.  Ripuar.  tit.  56.  LL.  Angl.  et  Wenn.  tit.  6.  LL, 
Biiivvar.  tit.  2.  c.  i.  /.  3.  tit.  \i.  c.  5.  tit.  17.  /.  2.  Capit.  Kar, 
et  Lud.  lib.  3.  /.  20.  Marculph.  Form.  16.  18.  51.  62.  67.  ap. 
Liudenbrog. 

Some  writers  affirm,  that  the  Salic  lands  were  lands  of  lot  or 
partition.,  and  yet  contend  that  they  were  feudal.  This  is  cer- 
tainly an  abiurdity.  L  is  to  be  confeffed,  notwithflanding,  that 
Du  Cange,  und  many  lawyers  of  great  ability,  have  adopted  this 
notion.  Dijfert.  1 7.  fur  V Hiftoire  de  St.  Louis,  p.  244.  Selden, 
vol.  3.  p.  1009  *.  1  he  authority  againft  them  is  moft  exprefs  and 
pointed.  It  is  the  text  itfelf  of  the  Salic  law  which  adu  illy 
treats  de  alode,  and  refers  to  no  property  that  was  not  allodial. 
LL.  Sal.  ap.  Lhidenbrog.  p.  342.  What  confounded  Du  Caage, 
was  the  following  celebrated   law  of  this   text.  '  JJe  terra  vero 

*  Salica 


*  Selilen  obferves,  that  '  the  beft  interpretation  of  terra  Salica,  is  by  our 
«  knight's  jee,  or  land  holden  by  knight's  fervice.'  I  have  an  inlinitc  venera- 
tion for  the  learning  and  abilities  of  this  great  man.  I  cannot,  however,  but 
differ  from  him  on  this  occafion-  The  knight's  fee  and  knight's  /ervice,  were 
late  inventions  in  the  hiftory  of  fiefs,  and  cannot  be  canied  back  to  the  early 
aera  of  the  Salic  law.  Even  if  they  could,  tlicy  would  ftill  be  ineffeaual  tc 
fupport  his  conclufion. 
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'Salica  nulla  portio  hereditatis  mnliert  veniat  ;  fed  ad  vhilem 
'■  /exi<7n  tota  terrae  hereditas  perveniat.'  He  knew  that  women 
could  not,  in  the  commencement  of  fiefs,  pretend  to  lands  which 
were  held  by  a  military  tenure;  and,  as  they  are  thus  barred 
from  the  Salic  lands,  he  thence  conceived  that  thefe  muil  be 
Jeiulal, 

But  the  circuitinance  of  the  exclufion  of  the  women  from  the 
Salic  lands  is,  by  no  means,  to  be  accounted  for  oi.feiJal  prin- 
ciples. The  women  were  excluded  from  property  while  the 
Germans  were  in  their  forefts  ;  and  this  law  or  ulage  they  car- 
ried into  their  conquefts.  It  is  thence  that,  in  the  lands  of  lot 
or  partition,  the  women  were  not  confidered ;  and  it  is  thus, 
that  this  difficulty  in  the  Salic  text  is  to  be  explained,  without 
the  neceffity  of  conceiving  the  feudality  of  the  Salic  lands,  in 
Gontradiftion  to  the  Salic  law. 

Though  the  barbarians  refpefled  highly  their  women,  the  ad- 
JTilffion  of  them  to  land  was  altogetlier  a  new  idea.  For  if, 
leaving  the  Salic  law,  we  inquire  into  the  allodial  property,  and 
tlie  allodial  laws  of  the  other  tribes,  we  fhall  find,  that,  even 
in  thefe,  the  women  were  not  admitted  to  land  while  there  ex- 
ited any  male.  The  ideas  of  the  barbarians  required  to  enlarge 
before  this  admiffion  had  place,  and  before  they  could  fo  fat 
violate  their  antient  cuftoms.  The  innovation,  as  might  be  ex- 
peded,  was  gradual.    In  the  title,  accordingly,  de  Alodihus  in  the 

Ripuarian 
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Ripuarbn  text,  we  read,  '  Dum  virilis  fexus  extlterit,  femina  ii> 
•  hereditatem  aviaticam  non  fuccedat.'  Lincknbrog.  p.  460.  See 
alfo  LL.  Anglor.  et  Werinor.  tit.  6.  It  is,  I  conceive,  by  this 
and  fimilar  ordinances,  that  the  celebrated  Salic  law,  which  im- 
pofed  on  Du  Cange,  and  on  fo  many  lawyers,  is  to  be  inter- 
preted. Among  the  Salians  and  Franks,  as  well  as  among  the 
other  barbarous  nations,  when  there  were  no  males,  the  womea 
were  admitted  to  the  property  of  the  lands  of  lot  or  partition. 

After  having  made  thefe  remarks,  it  is  fit  I  fliould  give  fome 
account  of  the  word  Allodium,  or  Alode  ;  and  a  learned  Judge, 
who  is  ftudicus  to  cultivate  literature  in  the  intervals  of  bufinefs, 
and  who  has  diftinguiflied  himfelf  by  laborious  and  inftrudive 
compofitions  in  an  idle  and  a  dilnpated  age,  has  done  me  the 
honour  to  prefent  me  with  the  following  communication  on. 
this  lubjed, 

'  Al-oJ,   in  the  Latin  of  the  lower  ages  allodium  \   hence  the 
'  adjedlve  allodialis ;   and  hence,  from  the  analogy  of  language, 
*■  allodiaUy,    and    allodialily    may    be    formed.      Of  Al-od  the- 
'  French  have  made  Alcud,  aku. 

'  As  to  tie  etymology  of  the  wor;!,  there  is  a  variety  of  opir- 
'  nions  ;  for  learned  men  are  apt  to  reje«5l  obvious  etymologies, 
*-and  to  prefer  thofe  which  are  more  remote.     It  would  feem  to 

'  be- 
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*  be  a  good  rule  in  fuch  matters,   that  "  the  etymology  which  is 
"  nearefl  to  the  word,  is  the  mod  probable." 

*  Jl  is  fotus,  integer.,  et  ahfolutus.  There  is  no  occafion  for 
'  proving  this :  The  fenfe  is  in  daily  ufe  among  the  northern 

*  nations  of  Europe.  Od  is  Jiaiiis,  or,  poffeJfiO.  The  Scottilh  word 
'  had^  and  the  Englifli  hold,  are  derived  from  this  fource,  and 

*  the  word  itfelf  is  ftill  vifible  in  the   Englifh   compounds,  mav." 

*  hood,  Jtjler-hood,  maideH'hood,  &c.     The  Anglo-Saxon  word, 

*  correfponding  to  this,  is  Hod,  flatus  or  poffejfio.     Thus,  Al-od., 

*  is  toliis  integer  et  abfolutiisjiatus,  or  tota  integra  et  ahfohita  pof^ 

*  The  etymology  of  Al-od  confirms  the  opinion  of  Selden  and 
'  others  as  to  the  etymology  of  Feod,  in  the  Latin  of  the  lower 
'  ages  Feodum,  Feiidum.  Fe  is  beneficium  ox  Jlipendium  ;  Od  or 
'  Hod,  IS  flatus ;  therefore,  Feod  \sjlatus  flipendiarius,  ox  pojjej/to 

*  ftipendiaria.     Odal  is  Alod  inverted,  Jlatus  integer,  or  pojfejfio 

*  tota  et  ahjoliita, 

'  There  is  no  difference  between  odal  and  udal.  The  Scots 
'  turned  the  Norvegian  ore,  a  denomination  of  weight,  into  ure., 

*  and,  in  like  manner,  they  turned  odal  into  udaL   If  the  Norve- 

*  glan  0  was  pronounced  as  oe,  the  change  is  fcarccly  perceptible. 
'  After  the  fame  manner  the  French  have  turned  alod  into  aleud. 


«  It 
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been  declining  from  it.  They  mutually  defpifcd  one  another, 
and  were  urged  on  in  different  diredions.  The  former,  there- 
fore, yielding  to,  and  governed  by  the  manners  to  which  he  had 
been  accuftomed,  became  neceflarily  the  founder  of  new  and 
peculiar  eftablifliments.  ■,         ■       ^ 

(2)  '  Agri  pro  numero  cultorum  ab  unlnjsrfis   per  vices  occu- 
'  pantur,  quos  mox  inter  fe  fecundum   dignationem   partiuntur. 

*  Facilitatem  partiendi  camporum  fpatia  praeftant.    Arva  per  an- 

*  nos  mutant,  et  fupereft  ager.'     Tacit,  de  Mor.  Genu.  c.  26. 

This  interefling  Information  is  well   illudrated   in  the  follow- 
ing relation  from  Caefar.  '■  Suevorum  gens  eft  longe   maxima  et 

*  bellicofiflima  Germanorum  omnium.     li  centum  pagos  habere 

*  dicuntur ;   ex  quibus  quotannis  fingula  millia  armatorum,  bel- 

*  landi  caufa,   fuis  ex:   finibus   educunt.     Reliqui   domi  manent : 

*  Pro  fe  atque  illis  colunt.    Hi  rurfus  invicem  anno  poft  in  armis 

*  funt :    Illi  domi  remanent.     Sic  neque  agricultura,  neque  ratio, 

*  neque  ufus  belli  intermittitur :    Sed  privati  ac   feparati  agri  a- 

*  pud  eos  nihil  eft :   Neque  longius  anno  remanere  uno  in  loco 

*  incolendi  caufa  licet ;  neque  multum  frumento,  fed  maximam 

*  partem  la£te  atque  pecore  vivunt,  multumque  funt  in  venationi- 
'  bus.'     De  Bell.  Gall.  lib.  ^.  c.  I . 

(3)  From  fome  remarkable  paftages  in  Tacitus.,  it  is  to  be  ga- 
thered, that,  even  in  his  age,  the  Germans  were  beginning  to 

C  c  have 
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have  an  idea  of  di  private  property  in  land.  This  improvement 
would  probably  take  place  among  the  princes  or  chiefs,  and  in 
thoie  difl:ri£ts  which  joined  to  the  Roman  frontiers  ;  and  it  is  to 
be  conceived,  that  the  portions  of  ground  firfl:  appropriated, 
would  be  thofe  around  the  cabins  or  huts  of  individuals.  For 
each  hut  v/as  furrounded  with  an  enclofiire.  And  it  was  doubt- 
lefs  out  of  this  enclofiire  that  the  German  flave,  being  affigned 
land  by  his  mailer,  paid,  in  return,  like  a  tenant,  a  proportion  of 
corn,  cattle,  or  cloth.  '  Ceteris  fervis,  non  in  noftrum  morem 
'  defcriptis  per  familiam  minifteriis  utuntur.  Suam  quifque  fe- 
'  dem,  fuos  penates  regit.  Frumcnti  modum  domlmis,  aut  peco- 
*  ris,  aut  'vs/tU,  ut  cdono  mjungit  :  Et  fervus  hacleniis  paret.^ 
Tacit,  de  Mor.  Germ.  c.  25.  This  appropriation  of  land,  and  ex^ 
ertion  over  it,  would  fpread  by  degrees,  and  enlarge  the  notions 
of  property. 

In  fad,  it  would  feem,  that  this  condud  was  obferved  after 
the  German  conquefts ;  and  that  the  German  enclofiire,  or  the 
lands  of  the  houfcy  and  the  affignment  of  them  to  flaves  or  fer- 
vants,  were  ufual.  A  proprietor  or  noble  retained,  to-be  cultiva- 
ted by  his  fervants,  for  dom^ftic  ufe  and  hofpitality,  the  land 
which  was  inter  curteni,  or  within  view  of  the  houfe  or  hall. 
What  was  out  of  the  view  of  the  houfe  or  hall,  was  given  out  in 
tenancy.  Hence,  among  the  Anglo-Saxons,  the  diflindlion  of 
inland  and  outla7id.  The  inland,  was  the  land  inter  citrtem,  or 
the  land  of  the  houfe :   The  outland  was  the  land  out  of  the  view 

of 
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of  the  lioufe*.  Brithic,  the  rich  Anglo-Saxon,  had  Inland  and 
outland,  and  difpofed  of  them,  in  his  will,  to  different  per- 
fons  t' 

What  is  worthy  of  obfervatlon,  the  method  of  paying  in  kind^ 
pradtiled  in  Germany,  and  mentioned  by  Tacitus,  continued  alio 
in  the  fettleraents  of  the  barbarians,  and  even  after  they  had  be- 
come acquainted  with  coinage.  Thus,  In  efiates  which  had  been 
long  in  any  family,  there  were  payments  in  poultry,  and  in  ne- 
ceflarics  for  the  houfe.  Du  Cange  Glojf.  'uoc.  Gnllinagium  ct  He- 
nedpeny.  At  this  hour,  both  in  England  and  Scotland,  there  are 
relics  of  this  ufage. 

In  England,  it  was  not  till  the  age  of  Henry  I.  that  the 
rents  due  to  the  crown  were  paid  in  money.  '  In  the  early 
'  days,'  fays  Madox.,  '  next  after   the   Norman   conqueft,   (if  we 

*  are  rightly  informed),    there  was   very  little  money,  in  jpecie^ 

*  in   the   realm.      Then  the   tenants  of  knights   fees   anfv\ered 

C  c  2  'to 

*  '  Inland,  ei  Inlandiini.  Terra  dominicalio,  pars  manerii  dominica.  Vox 
'  Saxcnum,  terrain    intcriorcm    fignificans,    nam  quae    colonis  et   tenentibus 

*  concedatur,  utland  di£la   fuit,  hoc   efl  ierra  exterior,  hodie  tencmentalis.' 
'SpeJman,   Clojf.  p.  316. 

\  Lambard,  Peran-jbulation  of  Kent.    •  Lego,'  lays  Brithic,  *  terras  doml- 
'  r.icales  Wiilfego,  ter.eiTientales  j€]fego.' 
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'  to  their  Lords  by  military  frrvices  ;  and  the  tenants  in  focage 
'  lands  and  demeanes  (in  great  ineafure)  by  work  and  provifions. 
'  The  ingenious  authour  of  the  Dialogue  concerning  the  Exche- 
'  quer  tells  us,  that,  from  the  time  of  the  Norman  conquefl:,  till 

*  the  reign  of  King  Henry  I,  the  rents  or  ferms  due  to  the  king 
'  were  wont  to  be  rendered  in  provifions  and  necejjliries  for  his 
*■  houfehold^  :    And  that,   in  King  Henry  the  Fir  ft 's  time,  the 

*  fame  were  changed  into  money.  Afterwards,  in  the  fucceeding 
'  times,  the  revenue  of  the  crown  was  anfwered  or  paid,  chiefly 
'  in  gold  and /live  r ;  fometimes  in  palfreys,  deftriers,  chafcurs,  le- 
'  veriers,  hawks,  and  falcons,  (to  wit,  in  horfes,  dogs,  and  birds 

*  of  game  of  divers  forts),  and  in  things  of  other  kinds.'  Hijl.  of 
the  Exchequer.,  voL  i .  p.  272. 

(4)  Allodial  lands  were  enjoyed  in  full  property,  and  are  there- 
fore oppofed  to  feudal  or  benefciary  pofleffions,  which  were  re- 
ceived with  limitations,  and  under  the  burden  of  military  fervice 
to  \kit  grantors. 

The  Ripuarians,  the  Burgundians,  and,  indeed,  all  the  barba- 
ric 

•  In  the  Saxon  times  of  King  Ina,  the  provifions  paid  for  ten  hides  cf  land 
were  as  follows:  *  Ex   decern  liydis,  ad  nutriendum,  decern  dolia  niellis,  tre- 

*  centi  panes,  duodecim  amphorae  Waliicae  cerevifiae,  triginta  fimplices,  duo 

*  adulti  arietes,  vel  decern  verveces,  decern    anferes,  viginti  galJinae,  decern 

*  cafei,  amphora    plena   butyro,  quinque  falmones,    viginti  librae  pondo  pa- 

*  bull,  et  centum  angujllae  fblvantur.'    LL<  Inac  ap,  JVilkins,  p.  25. 
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'  It  may  be  objetfled,  that  there  are  two  fyllables  more  in 
'  allodial  i\\2in  in  odal  ov  tidal\  and  that,  akhougii  etymologifcs 
*  often  drop  an  embarrafling  fyllable  or  two,  yet  that  fuch  liber- 
'  ties  are  not  allowable.  The  anfvver  is  obvious.  Allodial  is 
'  an  adjedtive  ;  and  the  ■vJOxiS.Jiihject.,  or  land^  or  fomething  funi- 
'  lar,  is  underftood.  But  odal  or  lulal  is  a  fubftantive  ;  and  it  is 
'  only  from  ignorance  or  mifapprehenfion,  that  the  word  is  ufed 
'  as  an  adjedive.  Thus,  in  propriety  of  fpeech,  we  fay,  '  The 
"  lands  in  Orkney  are  to  be  confidered  as  xidal ;'  although,  in 
'  common  fpeech,  we  fay,  '  The  xulal  lands  of  Orkney,'  and  the 
"  udal pojfe/jlon  in  Orkney." 


(5)  Dr  Robertfon  has  affirmed,  that  the  barbarians,  while  in 
their  original  feats,  were  not,  in  confequence  of  the  condition  of 
the  landed  property,  brought  under  any  pofitive  or  formal  obli- 
gation to  ferve  the   community.     Hiji.  of  Charles  V.  vol.    r. 

It  is  obvious,  however,  that  the  partition  of  land  received  by 
the  individual  from  the  tribe,  fubjeded  him  to  ferve  the  commu- 
nity. The  perfon  who  did  not  ferve  it  had  no  claim  to  any  par- 
tition. Perfons  under  the  military  age  had  no  partitions,  becaufe 
they  could  give  no  fervice.  Perfons,  who  had  attained  this 
age,  could  give  fervice,  and  entitle  themfelves  to  partitions.  The 
former  were  parts  of  the  fa ??ii I};  the  latter  were  members  of  the 
republic.     See  A'ote  2.  and  compare  it  with  Tacit,  dc  Mor.  Germ. 

D  d  c.  I  3. 
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c.  13.  Of  this  law  of  partition,  it  was  even  a  confequence, 
that  the  coward  was  a  criminal,  becaufe  he  could  give  no  fer- 
vice,  and  was  unable  to  entitle  hi  nfelf  to  a  fubfiftence  or  parti- 
tion. He  was  therefore  deemed  unworthy  of  exigence,  and 
put  to  death,  or  expelled  beyond  the  frontiers  of  his  nation. 
lacit.  de  Mor.  Germ.  c.  12. 

I  have  faid,  that  the  lands  of  lot  or  partition,  of  which  the 
grant  or  ufe  was  the  diftin£tion  of  the  freeman  and  the  citizen 
in  the  days  of  Tacitus,  were  alfo  given  after  the  conqueils  of  the 
barbarians,  under  the  general  obligation  of  ferving  the  commu- 
nity.    And  here  is  my  evidence. 

'  Qiiicunque  liber  homo  a  comite  fuo  fuerit  ammonitus,  aut 
'  miniltris  ejus,  ad  patriam  defendendam.,  et  ire  neglexerit,  et  ex- 

*  ercitus  fupervenerit  ad  iftius  regni  vallationem  vel  contrarieta- 

*  tern,  fidelium  noflrorum  capitali  fubjaceat  featentiae.'  Capitida- 
ria  npJid  Baluz.  torn.  2.  p.  325. 


c 


Si  aliquis  in  alode  fuo  quiete   vivere  voluerit,   nullus  ei  ali- 
quod  impedimcntum  facere  praefumat,    neque  aliud  aliquid  ab 
CO  rcquiratur,  nifi  folummodo  ut  ad  patriae  dejenfionem  pergat.^ 
Capit.  Car.  Cal'u,  Ibid.  p.  264. 

•  Et  qui  ad  dejenfionem  patriae  non  occurrerint,  fecundum  anti- 

'  quam 
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'  quam  confuetudinem  et  capitulorum  conflitutionem  judlcentur.' 
Capit,  Car.  Gil.   tit.  36.  c.  27.  Ibid.  p.  187. 

Hence  it  is  to  be  concluded,  that  the  flipulation  of  fervlng 
the  community  was  very  antlent ;  and  thus  too,  the  opinion  I 
maintain,  that  this  obligation  was  known  to  the  old  Germans, 
receives  a  confirmation.  In  reality,  the  fenfe  of  the  obligation 
muft  have  been  ftronger  before  than  after  their  conquefls.  The 
citizen  of  a  fmall  community  enters  with  eafe  into  its  views,  and 
is  zealous  to  promote  them.  The  arrangements,  on  the  contra- 
ry, of  a  great  kingdom,  are  not  eafily  perceived.  A  plain  indi- 
vidual does  not  know  the  motives  and  the  agents  which  put  eve- 
ry thing  into  motion.  His  attention  is  more  turned  from  the 
public,  and  penal  regulations  are  neceffary  to  preferve  him  in 
his  duty.  Hiftory  confirms  this  remark.  For,  early  after  the 
barbaric  conquefls,  regulations  of  this  kind  were  made  ;  and  ^Z- 
/o^/rt/ proprietors,  to  avoid  ferving  the  community,  devifed  the 
fraud  of  afhgning  their  lands  to  the  church,  and  of  holding  them 
under  its  exemptions  and  immunities. 

Thofe,  it  is  obfervable,  who  held  pofleffions  merely  allodia}, 
could  only  be  called  out  in  foreign  wars,  and  againfl:  the  ene- 
mies of  the  ftate.  As  they  held  of  no  fuperior  or  lord,  they  had 
no  concern  in  private  quarrels,  and  made  no  part  in  the  feu- 
dal affociation.     This  circumftance,  if  judged  by  modern  ideas, 

D  d   2  was 
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was  advantageous.     It  was,  in  fa^,  however,  the  reverfe,  and 
operated  as  a  caufe  of  the  converfion  of  allodium  into  tenure. 

(6)  Monfr.  Bignon,  in  his  notes  to  Marculphus,  exprefles, 
with  a  delicate  precifion,  the  diftindion  between  allodial  lands, 
or  the  lands  of  partition^  and  the  lands  of  the  fjc.  '  Omnia 
'  namque  praedia,  aut  propria  erant,  aut  jifcalia.  Propria  feu 
*■  proprietates  dicebantur  quae  nullius  juri  obnoxia  erant,  fed  op- 
'  timo  maximo  jure  poflidebantur,  ideoque  ad  heredes  traniibant. 
'  Fifcalia  vero,  benefcia  five  fifci  vocabantur,  quae  a  rege  ut  plu- 

*  rimum,   pofleaque  ab  aliis,  ita  concedebantur,  ut  certis  legibus 

*  fervitiifque  obnoxia,   cum  vita  accipientis  finirentur.'     Not.  ad 
Marculph.  ap.  Baluz,  torn.  2.  p.  875. 

It  is  even  from  Ji/a/s  that  the  term  Jief  was  formed  ;  and, 
though  the  lands  of  the  Jifc  meant  originally  only  the  benefices 
granted  out  by  the  fovereign,  they  came  to  exprefs  the  fubinfeu- 
dations  of  the  crown-vaflals.  Du  Cange^  'voce  F'lfcus^  Miinus  Re- 
gium.  AJfifcs  et  hons  njages  du  Royaume  dc  Jenijhlem.,  avec 
des  note:  par  Gafpard  Thaiimas  de  la  Thaumajficre,  />.  103. 
245- 

(7) '  Principcsjura  per  pagosvicofqucreddunt Infignis 

*  nobilitas  aut  magna  patrum  mcrita,   principis  dignationem  cti- 
'  am  adolefccntulis   aflignant.     Ceteris   robuftioribus  ac  jampri- 

*  dem  probatis  aggrcgnntur Magna  comitum  aemulatio, 

»  quibus 
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*  quibus  primus  apiul  priacipem  fauin  locus  ;  ct  priucipuin  cui 
'  plurimi  et  acerrimi  comites.  Haec  dignitas,  hae  vires,  magiio 
'  Temper  eledtorum  juvenu  ii  globo  circumdari,  in  pace  decus,  in 

'  belln  praefidium Cum  vcncum  in  aciein,   turpe  princi- 

'  pi  virtute  vinci,   turpe  ccnuitatui  virtutcin   principis   non  adae- 

*  quare ilium  defendere,tueri,  luaquKjaefortia  faili  glo- 

*  riae  ejus  affignare,  praecipuum  ficramentum  eft.    Principes  pro 

*  vidloria  pugnant  ;  comiues  pro  principe.'  Tacit,  de  Alor.  Germ. 
c.  12.  1  3.  14. 

(8)  Of  the  notion  that  tribes  were  the  'vnjfals  of  tribes,  I  have 
exhibited  the  mofl:  convincing  pro^'ts  in  another  treatife.  Hi/l. 
Differ t.  concerning  the  Antiq.  of  the  Eug.  Con.lltt.  part  2.  As  the 
fubje£t,  however,  is  highly  curious  and  important,  I  Ihall  here 
offer  fome  additional  obiervalions  concerning  it. 

The  great  bond  of  the  confederacies,  and  the  attachments  of 
the  ftates  of  the  Gauls  and  Germans,  was  the  land  affigiied  by  a 
/nperior  community  to  an  inferior  one.  In  onifequencc  of  this 
afhgnment,  the  latter  owed  fervice  in  war  to  the  former,  and 
was  entitled  to  its  protedlion.  In  the  language  oi  Cacfar,  it  was 
the  client  tribe.  While  land  was  yet  the  property  of  nations, 
and  unconnedled  with  individuals,  the  idea  was  natural,  and  al- 
moft  unavoidable.  Arioviltus,  a  prince  of  a  Oer.uan  communi- 
ty,  having,  with  liis  chiefs  and  retainer*,  inade  a  conqucft  in 
Gaul,  the  territory  of  the  vanquiflicd  people  becan^,c  the  propcr- 

'        0' 
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ty  of  his  nation  ;  and,  it  was  about  to  bcftow  a  large  tracl:  of 
the  acquifition  on  the  Plarudes,  under  the  burden  of  their  mi- 
litary aid  or  aiTiftance,  when  Caefar  interfered  in  the  Gaulic  af- 
fairs.    Cae/ar,  de  Bell.  Gall.  lib.  i.  c.  35 — 46. 

The  idea  of  tribes  in  union,  v/ithout  their  mutually  furnifli- 
ing  proteaion  and  njfijlnnce-,  and  without  the  medium  of  a  grant 
of  land-,  could  not  be  conceived  by  the  German  and  Gaulic  na- 
tions. The  client  or  njajfal  tribes  of  Arioviflus,  were  the  IVlar- 
comani,  Tribocci,  Vangiones,  Harudes,  Nemetes,  and  Sedufii. 
Caefar,  de  Bell.  Gall.  lib.  i.e.  51.  The  Ubii,  at  one  period, 
were  the  vaffal  tribe  of  the  Suevi.  lb.  lib.  4.  c.  3.  In  an  af- 
ter period,  when  the  Romans  imitated  the  manners  of  the  Gauls 
and  Germans,  they  were  affigned  land  on  the  banks  of  the 
Rhine,  under  the  obligation  of  military  fervice.  '  Super  ipfam 
'  Rheni  ripam  collocati,  ut  arcereiit,  non  ut  cuflodirentur.'  Ta- 
cit, de  Mor.  Ger7n.  c.  28.  Caefar,  at  the  requeft  of  the  ^dui, 
permitted  the  Boii  to  remain  in  Gaul ;  and  they  became  the  cli- 
ents or  confederates  of  that  people,  who  affigned  them  land  on 
their  confines.  '  Boios,  petentibus  jEduis,  quod  egregia  virtute 
'  erant,  ut  in  finlbus  fuis  collocarent,  conceffit ;  quibus  illi  agros 
'  dederunt.'  De  Bell.  Gall.  lib.  \.  c.  28.  The  extent  of  land 
allotted  by  a  fuperior  community  to  an  inferior  one,  was  propor- 
tioned to  the  numbers  and  the  valour  of  the  latter.  And,  it  was 
this  way  of  thinking  which  aduated  the  Helvetii,  when  they 
faid,  that  their  territories  were   not  fuited  to  their   populoufnefs 

and 
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and  military  gl^ry.  *  Pro  multitudine  autem  hominum,  et  pro 
'  gloria  belli  atque  fortitudinis,  an^^uttob  fe  tincs  habere  arbitraban- 
*  tur.'    Id.  lib.  I.  c.  2. 

Thus,  the  ftatc  of  land  a^nong  the  Gaulic  and  Ger'Tian  na- 
tions diredled  their />(?/^//6'<:z/  condition.  Tiiis  circum.tancc  eica- 
ped  not  the  Romans  ;  and  the  ufe  made  of  its  knowledge  by 
the  Emperors,  though  little  attended  to,  is  worthy  ot'  remark. 
To  a  body  of  the  Vandals,  Conllantine,  with  a  view  to  the  .dd 
of  their  arms,  afligned  a  portion  of  Pannoaia.  The  aiTignment 
of  land  by  the  Romans  to  the  Burgundians,  that  they  might  af- 
fift  them  in  oppofing  the  Wiiigoths,  gave  rile  to  the  Biirgun- 
dian  empire  in  Gaul.  And  Jullinian  granted  the  lands  and 
polleflions  of  the  OHrogoths  in  Pannonia  to  the  l.ongnbards, 
under  the  burden  of  their  de^^'ending  that  country  againll  the 
Gepidae,  the  Heruli,  and  other  barbarous  nations.  'Jornanu.  de 
Reb.  Get.  c.  22.    Cafjlodov.  Cbron.  Procop.  lib.  3. 

Amidft  a  multitude  of  examples,  to  the  fame  purpofe,  which 
might  be  produced,  it  is  proper  to  take  notice  of  the  monarchy 
of  the  Franks.  Different  nations,  overpowered  by  the  Franks, 
became  parts  of  their  inoiiarchy,  by  receiving  pciTeffions  from 
them,  and  acknowledging  their  fuperiority.  For  the  lands  and 
protedlion  afforded  them,  they  gave  allegiance  and  lervicc.  In 
other  refpedts  they  adcd  under  their  own  dukes  or  princes,  and 
under  their   own  inflitutions.     1   i'peak  of  the  principalities  or 

duchies 
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duchies  of  Eavaria,  Aquitain,  and  Suabia.  The  Bojoarii,  Bojarii, 
or  Boii,  for  fo  the  Bavarians  are  called  in  writers  of  the  middle 
ages,  were  conquered  by  the  Franks,  and,  accepting  lands  from 
them,  acknowledged  their  fuperiority.  An  old  hlftorian,  record- 
ing this  tranfadion,  has  thefe  words  :  '  In  bellls  auxilio  Fran- 
'  cis  funt  Boii  ;  eofdem  pro  ainicis  et  hoftibus  habeant;  ceterum 
*  fuis  inftitutis  ac  moribus  li'jeri  vivant.'  Aventinus,  Anna/, 
Boior.  lib.  3.  This  connection  or  vafTalage  is  even  expreffed  in 
their  laws.  LL.  Baivvar.  tit.  2.  c.  i.  ap.  Linde^ibrog.  p.  404. 
Such  alfo  was  the  cafe  of  the  Dukes  of  Aquitain  and  Suabia. 
Under  the  Franconian  kings  of  the  firft  race,  they  owed  fideli- 
ty and  military  fervice  in  war,  for  the  lands  they  enjoyed,  and 
yet  governed  in  their  own  dominions.  Thefe  things  mark  the 
attachment  of  nations  to  their  antient  ufages,  and  illuftrate  the 
idea  that  communities  were  firft  the  vaiTals  of  communities. 

What  is  not  incurious,  one  of  the  greateft  diflSculties  in  deve- 
lopping  the  hiftory  of  the  barbaric  tribes,  has  its  fource  in  thefe  con- 
ne<rcions  I  have  mentioned.  T!ie  inferior,  or  vaflal  tribes,  are  of- 
ten meant  and  recorded  under  the  names  of  the  fuperior  ones. 
Thus,  under  the  general  appellation  of  Gothi,  there  are  included 
the  Thuringi,  Gepidae,  Pucini,  Scirri,  and  other  tribes.  The 
hiftorical  confufions  '.hat  were  ncceffarily  to  arifc  from  this  prac- 
tice are  many,  and  often  not  to  be  difentangled. 


(9)  It 
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1(9)  It  is  obfervable,  that  the  old  German  ftates  afre<£lcd,  from 
grandeur,  to  have  around  tliem  a  vaft  extent  of  luajle  territory. 
'  Una  ex  parte  a  Suevis   circiter   millia  palTuuin  DC  agri  'oacare 

*  dicuntur.'     Cae/ai\   ds  Bell,  Gall.   lib.   4.   c.  2.     '  Civitatibus 
'  maxima  laus  eft  quam  hitifrimas  circum  fe  vaftatis   finibusyo/i- 

*  tudines  habere.'     Id.  lib.  6.  c.  22.  '  Bella  cum  finitimis  gerunt, 

*  ut  quae  circa  ipfos  jacent  vajla  fuit.'     Mela.,   lib.  3. 

What  is  remarkable,  after  land  was  conneded  with  individu- 
als, and  when  chiefs  diftributed  portions  of  their  poffeffions  to 
their  followers,  they  afFeded  alfo  ivajles  of  this  kind.  The 
Lord  of  a  manor,  after  having  affigned  to  his  fervants  a  trad  of 
ground  for  the  maintenance  of  his  houfe  and  hofpitality,  gave 
out  other  divifions  to  his  vaffals  and  tenants,  for  the  fupport  of 
his  political  greatnefs ;  and  thefe  purpofes  being  anfvvered,  a 
large  proportion  of  territory  remained  often  unemployed  by 
him.  This  ivajle  dominion  gave  an  idea  of  his  power,  and  fer- 
ved  to  excite,  in  the  ftranger,  a  fentiment  of  terror.  On  this 
tracSt  of  land,  the  inhabitants  of  the  hamlet,  connedled  with  his 
cafile,  were  tempted  to  feed  their  cattle.  In  the  courfe  of  time, 
he  loft  all  connedion  with  it.  Their  connedion  was  recent  and 
in  ufe.     Hence  common  pajlurz  and  commons. 

I  will  venture  another  conjedure.  It  was,  perhaps,  from  the 
idea  of  magnificence  attending  the  pofleffion  of  a  vaft  portion  of 
uncultivated  territory,  more  than  for  the  purpofes  of  hunting, 
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that  the  kings  of  Europe  affeded,  of  old,  to  have  extenfive  fo- 
refts.  A  deer-park  is  ftiU  flattering  to  the  magnijicence  of  the 
rich,  in  proportion  to  its  extenfivenefs ;  though  hunting  be  no 
amufement  of  the  proprietor. 

(lo)  It  has  puzzled  the  learned  to  difcover  the  nation  of  the 
barbarians  which  firft  gave  a  beginning  to  fiefs.  No  inquiry 
could  be  more  frivolous.  In  all  of  them  they  nauil  have  appear- 
ed about  the  fame  period.  And  they  prevailed  in  all  of  them 
in  confequence  of  the  fimilarity  of  their  fituation  on  their  con- 
quefts,  and  in  confequence  of  their  being  governed  by  the  fame 
cuftoms.  It  is  not,  therefore,  to  the  principle  of  imitation  that 
their  univerfality  is  to  be  afcribed. 

The  annals  of  France  make  mention  of  fiefs  in  the  age  of 
Childebert.  The  Longobards,  at  an  early  period,  introduced 
them  into  Italy  ;  and  the  cuftoms  and  laws  which  relate  to  them 
feem  to  have  advanced  rapidly  among  this  people.  Giannone^ 
Hifi.  of  Naples,  book  ^.feB.  3.  In  England,  there  is  little  doubt 
that  the  feudal  law  was  known  in  the  Saxon  times ;  and  on  this 
fuhjeft  I  refer,  with  pleafure,  to  what  has  been  lately  advanced 
by  Mr  Whitaker,  in  his  Hiftory  of  Manchefter  ;  a  book  valu- 
able for  deep  learning,  original  thought,  and  uncommon  inge- 
nuity. 
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In  Spain,  the  introdudion  of  the  feudal  tenures  preceded  the 
devaftations  of  the  Saracens  or  Moors,  which  began  in  the 
year  710.  Among  the  Goths,  who  eftaWifhed  the  monarchy 
of  Spain,  lands  were  granted  for  fervice  and  attachment; 
and  the  receiver  was  the  retainer  of  the  grantor.  He  was  faid 
to  be  in  patrocinio ;  and,  if  he  refufed  his  fervice,  he  forfeited  his 
grant.  It  alfo  appears,  that  the  retainer,  or  vaffal,  fwore  fealty  to 
his  patron  or  lord.  And  it  was  on  this  fcheme  that  their  militia 
was  regulated.     LL.  M^ifigoth.  lib.  5.  tit.  3.  /.  4.  tit.  7.  /.  20. 

The  Wifigothic  laws  were  firft  publifhed  by  the  celebrated 
Pithoeus,  and  are  chiefly  to  be  valued  on  account  of  their  high 
antiquity.  But  how  they  came  to  furvlve  the  Moorifli  conquefts, 
is  an  incident  which  I  cannot  explain.  They  ferved  as  the 
mine,  and  gave  materials  for  the  code  of  Spanifh  jurifprudence, 
termed  the  forum  judicunh  or  the  fiiero  jiizgo ;  a  circuinftance 
which  feems  to  prove  their  authenticity,  and  which  the  learned 
Mr  Barrington  muft  have  forgot,  when  he  conceived  the  latter 
to  be  the  moft  antient  colledion  of  laws  in  Europe.  Obferva- 
tions  on  the  Statutes,  ^d  edit.  p.  9. 
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SECTION        II. 


(i)  <  r  jl   1ERRA  .':...    pecorum  foecunda,  fed  plerum- 
_JL      '  que  improcera  :    Ne  armeiitis  quidem  fuus  honor, 
*  aut  gloria  frontis  :   Numero  gaudent :    Eaeque  Jolae  et  gratify 
^  ftmae  opesfunt.^     Tacit,  dc  Mor.  Germ.  c.  5. 

(2)  My  Lord  Kaims  afcribes  to  the  meannefs  of  women,  and 
to  the  difgrace  in  which  they  are  held,  their  want  of  property 
in  rude  times.  They  appear,  notwithflanding,  to  be  in  high  e- 
ftimation  in  fuch  times ;  and  their  poverty,  we  fee,  or  their 
want  of  property,  is  no  mark  or  confequence  of  their  meannefs 
and  difgrace ;  but  a  refult  of  the  nature  of  things.  Sketches^ 
'vol.  I.  p.  203. 

(3)  The  eldeft  fon,  it  would  appear,  came  in  place  of  the  fa- 
ther, and  continued  the  family.  '  Inter  familiam,'  fays  Tacitus^ 
'  et  penates,  et  jura  fucceffionum,  equi  traduntur :  Excipit  filius, 
*  non  nt  cetera  maxwms  tiatu,  fed  prout  fcrox.  bello  et  melior.' 
De   Mor.    Germ.   c.    32.      This   teftimony   in  favour    of  the 
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eldefl:  Ton,  and  the  right  of  primogeniture,  is  the  more  ftrong,  as 
being  included  in  an  exception  to  the  general  rule.  I  know  that 
Sir  Henry  Spelman,  in  his  Gloflary  *,  Mr  Harris,  in  his  Hiftory 
of  Kentfj  Mr  Lorribard,  in  his  Perambulation  of  the  fame 
county  if,  and  Mr  Barrington,  in  his  Obfervations  on  the  Sta- 
tutes [j,  have  given  it  as  their  opinion,  that,  in  Germany,  the 
fons  fucceeded  equally  to  the  father  ;  and  it  is  common  to  ac- 
count, in  that  way,  for  the  origin  of  the  cuftom  oi gavel-kind^, 
which  prevailed  in  Kent,  and  in  other  counties  of  England. 
The  words,  however,  of  Tacitus  already  cited  are  a  demonflra— 
tion  of  the  impropriety  of  thefe  notions. 

It  is  true,  notwithflanding,  that  the  authors  under  remark 
found  or  rely  upon  another  paflage  of  the  fame  writer  ;  but  I- 
conceive  that  the  fenfe  of  it  muft  have  efcaped  them.  The  paf- 
fage  is  as  follows.  '  Heredes  fuccefTorefque  fui  cuique  libcri : 
'  Et  nullum  teflamentum  :  Si  liberi  non  funt,  proximus  gradus 
'  in  pofleiTione,  fratres,  patrui,  avunculi.'     De  Mor.  Germ.  c.  20. 

Here, 

*  Voc.  Gaveletum.  f  P- 457'  ?  P- 584.  ||'p.  115. . 

3d  Edit. 

§  •  Gaveletum,  Gavelkind.']  Prifca  Anglo-Sasonum  confuetudo  e  Germa— 
'nia  delata,  qua  omnes  filii  ex  acquis  portionibus,  patris  adeunt  haereditatem. 
•  (lit  filiae  foknt,  prole  mafcula  deficiente).  Fratres  fimiliter  defunfto  fine  fo-- 
'bole  fratre,  ct  nuUo  cxiftcnte  fratre,  forores  pariter.'    Spclm.  Cloff.  p.  259*- 
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Here,   In  reality,   even  allowing  that  the  Germans  had  been  ac- 
quainted with  a  property   in  land,   which   they  conftantly  fup- 
pofe,  there  is  no  mention  of  the  equal  partition  of  it.     The  chil- 
dren muft  have   fucceeded  fingly  and  in    courfe  ;   in   defeat  of 
thefe,  the  brothers;   and,  on  the  failure  of  them,  the  uncles. 

This  paffage,  and  the  former,  throw  mutually  a  light  to 
one  another  ;  and,  from  the  confideration  of  both,  I  think  it 
clear,  that  the  meaning  I  impute  to  them  is  juftly  to  be  infer- 
red. \ 

A  difficulty,  however,  more  knotty  prefents  itfelf.  As  land 
was  among  thefe  nations  the  property  of  the  ftate,  to  what  does 
Tacitus  allude  in  the  paffage  before  us  ?  Conjedures  are  to  be 
hazarded  where  proofs  are  wanting.  In  general,  I  fhould  fancy, 
he  muft  refer  to  moveables ;  and,  perhaps,  he  may  allude  to  the 
German  hoiife  and  the  enclofure  conneded  with  it.    '  Colunt  dif- 

*  creti  ac  diverfi  ut  fons,  ut  campus,  ut  nemus  placuit 

*  Siumi  quifque  domum  fpatio  circumdat.'  Tacit,  dc  Mor.  Germ, 
c.  1 6.  At  leaft,  it  is  nut  unnatural  to  think,  that  the  cabin  and 
its  encloiure,  as  the  ideas  of  property  evolved,  might  be  confider- 
ed  as  appertaining  more  peculiarly  to  individuals,  and  that 
thence  continuing  in  their  poffeffion,  they  might  go  to  their 
pofterity. 
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It  was  thus  in  other  rude  communities.  Amons;  the  Hin- 
doos, it  apj)ears,  by  very  curious  laws,  that  tiie  la:ided  property 
firft  acquired  by  individuals,    was   what   is   termed  '  Tiie  glebe- 

*  lands,  houfes,  and  orchards.'  Code  of  Gent  00  laivs,  ch.  3,  In 
Otaheite,  and  in  Eaftern  I  (land,  or  Davih's  Land,  there  were 
plantations  laid  out  by  line,  of  which  the  beauty  ftruck  Captain 
Cook.  Thefe,  he  conjidures,  were  the  private  property  of  the 
chiefs.  Voyage  round  the  Worlds  vol.  \.  p.  iC)\.  His  conjedl  ire 
is  very  folid.  Thefe  ipots  correfpond  to  the  enclo(ure  ot  the 
German  houfe,  and  to  the  glebe-lands  of  the  Uentuo. 

(4)  *  Doiem  non  uxor  marito,  fed  uxori  maritus  oiFert.'  Tacit, 
de  Mor.  Germ.  c.  18.  1  his  remarkable  ufage  continued  after 
the  German  nations  had  made  conquerts,  and  is  every  where  to 
be  met  with  in  their  laws. 

•  Non  amplius  unufquifque  in  puellae  vel  mulieris  nomine  do- 
'  tis  titulo  conferat  vel  conicribat,  quam  quod  deciinam  partem 
'  rerum  fuarum  efle  conftiterit.'  LL.  IViJigotb.  lib.  3.  tit.  1.  /.  5. 

*  Quia  mulieres,  quibus  dudum  concefium  fuerat  de  fuis  do- 

*  tibus  judicare,  quod  voluifleni   quaedam  reperiuntur,  fpretis  fi-- 

*  His  vel  nepotibus,  eafdem  dotes  illis  conferre,  cum  quibus  confti- 

*  terit  nequiter  eas  vixifle :   Ideo  neccfle  ert  illos  exinde  percipere 

*  commodum  pro  quibus  creandis  fuerat  aflumptu.u  conjugium, 

'  Denique 
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'  Denlqiie  conriltuentes  decernlmus,  ut  de  dote  fua  mulier  habens 

*  filios  vel  nepotes,  leu  caufa  mercedis  eccleliis  vel  libertis  coii- 
'  ferre,  five  cuique  volueric,  non  araplius  quam  de  quarta  parte 
'  poteftatem  habeat.     Nam  tres  partes  legitimis  filiis  aut  nepoti- 

*  bus,  feu  fit  unus  five  forfitan  plures,  abfque  dublo  relidura 
'  eft.  De  tota  interim  dote^  tunc  facere  quid  voluerit,  erit  mu- 
'  lieri  poteftas,  quando  nullum  legitiraum  filium,  filiamve,  nepo- 
'  tem  vel  neptem  fuperftitem  reliquerit.  Verum  tanien  faeini- 
'  nas,  quas  contigerit  duobus  viris  aut  amplius  nubere,  atque 
'  ex   els  filios  procreare,  non  eis   licitum  erit  dotem  ab   alio  ma- 

*  rlto  acceptam,  filiis  aut  nepotibus  ex  alio  viro  genitis  dare  :  Sed 

*  unufquifque  filius  filiave,  nepos  aut  neptis,  ex  ipfa  linea   pro- 

*  creati,  dotem  quam  avus  aut  pater  illorum  conceflTerar,  poft  muli- 
'  eris  obitum  per  omnia  confcquuturi  funt.'  LL*  Wifigoth.  lib.  4. 
'  tk.  5.  /.  2.  op.  Lindenbrog. 

*  Mulier  fi   ad  alias  nuptias  tranfierit,  omnia  perdat  :  Dote 

*  tamen  fua  quam  a  marito  fiio  acceperat,  quanidlu  vixerit,  uta- 

*  tur,  filio  proprietate  fervata.'  LL.  Burgiind.  tit.  62.  /.  2.  See 
farther  LL.  M^ifigoth,  lib.  3.  tit.  2.  /.  8.  lib.  5.  tit.  2.  /.  4.  LLi 
Ripuar.  tit.  37.  LL.  Saxon,  tit.  7.  LL.  Longobard.  lib.  i.  tit^ 
4.  The  curious  reader  may  alfo  confult  the  forms  or  writings 
which  conftituted  the  dos,  or  dower.  Form.  Sokn.  ap.  Baluz. 
torn.  2.     See  Appendix^  No.  i. 
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In  England,  the  dodtrines  and  hiftory  of  the  dos  are  to  be 
feen  in  GUmvil.,  Bracion^  Bntton,  in  the  book  called  Flcta, 
and  in  Littleton.    '  Dos^  or  do-wer^  fays  my  Lord  Coke^  '  in  the 

*  common  law,  is  taken  for  that  portion  of  lands  or   tenements 

*  which  the  wife  hath  for  terme  of  her  life  of  the  lands   or  te- 

*  nements  of  her  hufband  after  his  deceafe,  for  the  fuftenance 

*  of  herfelfe,  and  the  nurture  and  education  of  her  children.' 
I.  Jnftit.  />.  31.  It  is  curious  to  find  in  the  woods  of  Germany,  a 
rite  or  cuftom  that  makes  a  figure  in  all  the  laws  of  Europe. 

My  Lord  Kaims,  whom  I  am  afhamed  to  contradid  fo  often, 
has  ftrangely  mifunderftood  this  fubje£t.  '  In  Germany,'  fays 
he,  '  when   Tacitus  wrote,  very  few  traces  remained  of  poly- 

*  gamy.  Severa  illic  matrimonia,  nee  uUam  morum  partem 
'  magis  laudaveris  ;  nam  prope  foli  barbarorinn   fingulis    uxori- 

*  bus  contenti  funt,  exceptis  admodum  paucis,   qui  non  libidine, 

*  fed  ob  nobilitatem,  plurimis  nuptiis  ambiuntur.     When  poly- 

*  gamy   was  in  that  country  fo  little   pra£tiled,  wc  may  be  cer- 

*  tain,  the  purchajing  ivives  did  not   remain  in   vigour.     And 

*  Tacitus  accordingly,  mentioning   the  general  rule,  dotem  non 

*  uxor  marito,  fed  uxori  maritus  ofFert,  explains  it  away  by  ob- 
'  ferving,  that  the  only  dos  given  by  the  bridegroom,  were  mar- 

*  riage-prefents,  and  that  he  at  the  fame  time  received  marriage- 
'  prefents  on  the  bride's  part.'     Sketches,  'vol.  1.  p.  192. 

It  would  pain  me  to  open  up,  with  minutenefs,  all  the  mlf- 
takes  which  are  crouded  into   this  paflage.     I  fliall  juft  glance 
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at  them.  Polygamy,  in  fa£t,  never  prevailed  among  the  Ger- 
mans ;  and  of  this,  the  treatife  of  Tacitus,  and  the  laws  of  the 
barbarians  after  their  cuiquefts,  are  the  moil  ttriking  and  deci- 
five  proofs.  See  Ch.  i.  Sc'Ii.  3.  Note  14.  Neither  were  wo- 
men bought  in  Germany,  nor  does  Tacitus  affirm,  that  the  dos 
confifted  of  marriage-prefents.  The  interchange  of  prefents  by 
the  married  couple  and  the  dos^  were  feparate  and  diiliniS:.  The 
intention  of  the  former  I  have  already  explained.  See  Ch.  I, 
Se^f.  3.  Note  2.  "What  the  latter  was,  I  have  jull  now  laid ;  and 
I  apptal  to  the  authorities  which  fupport  my  notion. 

The  fource  of  all  thefe  errors  is,  the  idea  entertained  and  in- 
culcated by  this  eminent  writer,  that  the  women,  in  rude 
times,  areof  fo  little  confideration,  that  they  are  objeds  of  traf- 
fic. Hence  he  c<inceivtd,  that  the  dos  muft  be  the  pwchafe- 
money  of  the  wire.  That  it  was  not  fo,  we  have  feen  ;  but,  as  the 
opinion  has  been  pretty  generally  received,  and  has  got  the  fanc- 
tion  of  Prot^lTor  Mill.ir,  as  well  as  that  of  his  LordlTiip,  it  is 
proper  to  cuniider  its  propriety  with  fume  attention. 

Though  it  every  where  appears,  from  the  examination  of  the 
barbaric  laws,  a;  id  from  the  books  of  the  earlielt  lawyers,  that  the 
dos  or  doivtr  was  the  provifion  allotted  for  the  maintenance  of 
tlie  wife,  it  is  not  to  be  denied,  that,  in  antient  legal  monu- 
ments, there  occur  the  expreffions  donatio  nuptialis.,  pretinm 
7ixo>is,  et  pretiutH  dotis.  And  thcfe,  1  perceive,  have  contribu- 
ted to  induce  i\'ir  Iviillar  to  go  into  the  fancy,  that  antiently,  in 
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Europe,  the  dos  was  the  price,  or  purchafe-money  of  the  wife. 
0 bfernjcit ions  on  the  dijhnci ion  of  ranks,  p.  t^o.  2.  edit.  If,  how- 
ever, I  am  not  very  widely  miitaken,  thefe  expreflions  apply,  in 
no  cafe,  to  the  purciiafe-money  of  the  wife  ;  but  exprefs  tlie  pro- 
vifion  made  for  her,  in  the  event  of  the  death  of  the  hufband. 
This,  1  think,  appears  from  the  laws  of  the  barbarians. 

*  Si  qua  mulier  duntaxat  Burgundia  pofl:  mariti  mortem  ad  fecun- 

*  das  aut  tertias  nuptias,  ut  adiolet  fieri,  fortafle  tranfierit,  et  filios 

*  habuerit,  ex  omni  conjugio,   donationem  nuptialem  dum  advivit 

*  ufu  frudtu  poffideat :     Poft  ejus  mortem  ad  unumquemque  fi- 

*  lium,  quod  pater  ejus  dederat,  revertatur  :  Ita  ut  mater  nee  do- 

*  nandi,   nee  vendendi,  nee  alienandi  de  his  rebus  quas  in  dona- 

*  t'lone  nuptiuli  accepit,   habeat  poteltatdn.'     LL.   Burgund,  tit. 

It  is  faid  of  one  Folco,  that  he  gave  to  his  wife  Gerlint  all  he 
had  ;  '  Omnia  fua  propter  pretium  in  mane  quando  furrexit.' 
Giannone,  Hijl.  of  Naples,  'vol.  i.  p.  274.  But  this  was  not  the 
price  or  value  of  the  wife.  It  was  the  morgengabe,  or  morning- 
prefent,  about  which  there  is  fo  much  in  the  barbaric  laws,  and 
of  which  the  extravagance  was  fo  great,  that  regulations  were 
made  to  reprefs  it. 

As  to  the  expreflion,  pretium  dotis,  we  meet  with  it  in  the  fol- 
lowing ordinance.    '  Si  pudla  ingenua  ad  quemlibct  ingenuum 
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'  vener'it  ea  conditione,  ut  eum  fibi  maritum  acqulrat,  prius  cum 

*  puellae  parentibus  conloquatur  ;   et   fi  obtinuerit,   ut  earn  uxo- 

*  rem  habere  poffit,  precium  dotis  parentibus  ejus,   ut  juftum  eft, 

*  impleatur.'  LL.  Wiftgoth.  lib.  3.  tit.  2.  I.  8.  The  dower,  it 
feems,  was  at  times  given  to  the  parent,  or  to  the  relation  of  the 
woman,  to  be  kept  for  her  ufe.  This  is  fully  explained  by  the 
regulation  which  follows.  '  Dotem  puellae  traditam  pater  exi- 
'  gendi  vel  confervandi  ipfi  puellae  habeat  poteftatem.  Quod  fi 
'  pater  aut  mater  defuerint,   tunc   fratres   vel   proximi   parentes, 

*  dotem  quain  fufceperint,  ipfi  conforori  fuae  ad  integrum  reftitu- 

*  ant.'     LL.  Wiftgoth.  lib.  3.  tit.  i.  I.  b.  ap.  Ltndenbrog. 

I  know  that  the  cuftom  of  prefenting  money  at  marriages  came 
to  prevail  among  the  German  and  Gothic  nations,  and  among 
the  Franks  more  particularly.  In  Fredegarius,  for  example,  we 
read  this  defcription  of  the  efpoufals   of  Clotildis.   '  Legati  ofFe- 

*  rentes  Jolidum  et  denarium,  ut  mos  eft  Francorum,  earn  partibus 

*  Clodovei  fponfant.'  Gejl.  Franc,  c  i  8.  Let  us  not,  however, 
be  deceived.  Here  no  purchafe  was  made.  1  he  money  pre- 
fented  was  only  the  fymbol  of  a  contrad.  This  is  illuftrated  by 
the  Arra  iiuptialis  of  the  Wifigoths.     '  A   die   latae   hujus  legis 

*  decernimus,  ut  cum  inter  eos  qui  difponfandi  fimt,  five  mter  e- 

*  orum  parentes,   aut  fortafle   propinqu'is,   pre   filiorum   nuptiis 

*  coram  teftibus  praeccflerit,   definitio,   et  aunulus  arrarum  *  no- 

'  mine 

Arrhes  or  arrcs  in  France,  earncfl  in  England,   and  arks  in  Scotland,  flill  ei- 
prcfs  the  inoney  aUvaaced  i&  token  cuac  a  bargaia  ii>  concluUed. 
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*  mine  datus  fuerit  vel  acceptus,  quamvis  fcripturae  non  inter- 

*  currant,   nuUatenus  prorniflio  violetur,   cuin  qua  datus  ell  an- 

*  nulus,  et  definitio  fatla  coram  teltibus.'  LL.  Wifigotb.  lib.  3. 
tit.  I.  I.  3. 

But  what  refutes,  in  the  moft  decifive  manner,  the  notioa"- 
that  the  wife  was /JMrc/^^i"^  with  the  money  of  the  hufband,  is 
the  following  peculiarity.  If  a  free  man  married  his  Have,  and 
intended  that  his  children  by  her  fhould  fucceed  to  his  fortune, 
it  was  neceffary  that  he  fliould  make  her  a  prefent  of  her  liber- 
ty. And,  what  is  remarkable,  one  of  the  methods  of  making 
her  free,  was  the  very  a£t  which  is  talked  of  as  buying  the  pro- 
perty of  the  wife  ;  it  was  the  affigning  her  a  doiver  or  a  mor- 
gengabe.    '  Si  quis  ancillam  fuam  pr 'priam   matrimoniare  volu-- 

*  erit  fibi  ad  uxorem,  fit  ei  licentia :   Tamen  debeat  earn  liberam 

*  thingare,  et  fic  facere  liberam,  quod  eft  Widerboram,  et 
'  legitimam  per  garathinx,  id  eft,  per  libertatis  donationem  ;  vel 

*  per  gratuitam  donationem,  id  eft  morgengabe ;  tunc  intelligatur 

*  efle  libera  et  legitima  uxoi,  et  filii  qui  exea  nati  fuerint  legitimi 
'  heredes  efficiantur.'  LL.  Longobard.  lib.  2..  tit.  i.  /.  B.  Among 
the  Longobards  the  doiver  and  the  morgengabe  came  to  be  iy- 
nonymous,  and  were  fixed  at  the  fourth  part  of  the  lubilance 
of  the  hufband  *.     LL.  Longobard.  lib.  2.  tit.  4. 

I 


•  A  very  fingular  exxeption,  to  the  doflrine  I  advance  in  this  note,  is  to  be  found 
in  the  rctorUsof  England,  and  1  am  furpriled  that  it  has  elcaped  the  learned  indu- 

'  ftry: 
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I  might  confirm  thefe  remarks  by  attending  to  the  manners 
and  cuitoiTis  of  other  nations.  Among  the  inhabitants,  for  ex- 
ample, of  Hindoftan,  while  they  were  in  a  fimilar  Ilate  of  man- 
ners with  the  barbaric  ftates,  the  ordinances  and  ufages  in  ma- 
trimonial  concerns,    have  a  ftriking  conformity   with   thofe  I 

,  '  have 

ftry  of  the  writers  whom  I  venture  to  oppofe.  I  truft,  notwithftanding,  that  my 
general  conclufion  is  not  to  be  afF.iflecl  by  it.  The  cafe,  however,  is  fo  odd,  that 
I  will  give  it  to  the  reader  in  the  words  of  my  author- 

'  John  Camois,*  fays  Camdin, '  fon  of  Lord  Ralph  Camois,  (a  precedent  not  to  be 
'  parallelled  in  that  or  our  own  age),  out  0/  his  mvnfree  'will  (1  ipeak  from  the  parlia- 
'  ment  rolls  themfelves,    Pari.   30.  Ed-  I.)    gave  and  dcmifed his  onun  •wife,   Margaret, 

•  daughter  and  heir  of  John  de  Gaidefden,  to  Sir  William  Painel,  knight;  and  ta 
'  the  fame  [William  J    v.luntarily  gave,  granted,  releafed,  and  quitclaimed,  all  the  geods 

" '  and  chattels  nuhich  Jhe  had-,  or  otheriuife  hereafter  might  have,  and  alfo  luhatever  "was  in 
«  his  hands,  of  the  aforefaid  Margaret's  goods   and  chattels,  "with  their  appurtenances.     So 

*  as  neither  himfelf,  nor  any  other  in  his  name,  might,  nor  for  ever  ought  to  claim  or  challenge 
'  any  interefi  in  the  aforefaid  Margaret,  from  henceforth,  or  in  the  goods  or  chattels  of  the 
'  faid  Margaret  :  Wiiich  is,  what  the  antients  faid  in  one  word,  ut  omnia  fua  fecum 
'  haheret,  that  iht  fhnuld  take  away  with  her  all  that  was  her's.  By  occalion  of 
'  which  grant,  when  Ihe  demanded  her  dom-'er  in  the  manour  of  Torpuil,  an  eftate 
'  of  John  Camois,  her  firft  hufband,  there  commenced  a  memorable  fuit.  But  (he 
'  was  call  in  it,  and  lentence  pafled,  that  flie  ought  to  have  no  dower  from  thence^ 
Britannia,  vol.  i.  />■  205.  , 

Even  this  example,  however,  of  the  fale  of  a  wife,  confirms  the  idea  I  inculcate 
,as  to  the  dos  or  dower. 
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have  now  defcribed.     This  is  evident  from  the  code  of  Gentoo 

laws  *.  ■  '" 

«  The  woman'?  property-'  fay  thefe  laws,  '  Is  whatever  fhe  re- 

*  ceives  during  the  ayammijhadee,  the  days  of  marriage. 

'  When  a  woman  d'es,   then,   whatever  effetfts   fhe  acquired 

*  during  the  ayammi  fhadee^   even  though  (he  hath  a  fon  living, 

*  {hall  tirft  go  to  her  unmarried   daughter ;    if  there    is  but  one 

*  unmarried   daughter,   fhe  (hall  obtain  the  whole  ;   if  there  are 

*  feveral  unmarried  daughters,  they  all  fhall  have  equal  fhares.* 

Here  there  is  cl  arly  the  doiver  of  the  barbarians,  and  its  de- 
ftination  on  the  deceafe  of  the  wife,  in  a  given  or  fuppofed  fnu- 
ation.  i  here  is  fomething  more.  For  the  woman,  among  the 
Hindoos,  as  well  as  among  our  barbarians,  might  acquire  other 
property  befide  the  dower,  during  the  days  of  marriage.  This 
is  illuftrated  by  the  foUowmg  regulations. 

The  woman's    property  among  the  Hindoos  is  alfo  '  whate- 

*  ver  (lie  may  receive  from   any  peifon,   as   fhe   is  going  to   her 
'  hufband's  houfe,  or  coming  from  thence. 

*■  *  Whatever 

•  Or  Ordinations  of  the  Pundits,  from   a  Perfuin   tranflntion  made  from  the  o> 
riginal,  written  in  the  Shanfcrit  language-     London,  printed  iathe  year  J77O. 
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*  Whatever  her  hufband  may  at  any  time  have   given   her; 

*  whatever  llie  has  received,   at  any  time,    from  a  brother ;    and 

*  whatever  her  father  and  mother  may  have  given  her. 

'  Whatever  jewels  or  wearing  apparel  fhe  may  have  received 

*  from  any  perfon.' 

Here  we  have,  obvioufly,  the  marriage-prefents  of  the  rela- 
tions and  friends,  as  among  the  barbarians  ;  and,  in  the  gifts  of 
the  hufband,  there  is  a  counter  part  to  the  morgengabe  of  our 
forefathers,  which  is  ftill  farther  explained  by  the  following 
circumftance. 

The  form  of  marriage  among  the  Hindoos,  termed  ajhore^  is 
defcribed  to  be  '  when  a  man  gives  money  to  a  father  and  mo- 

*  ther,  on  his  marrying  their  daughter,  and  alfo  gives  fomething 

*  to  the  daughter  herfelf.' 

Here  there  is  not  only  the  dos  or  dower,  to  be  kept  by  the 
relations  for  the  ufe  of  the  bride,  but  the  morgengabe,  or  mor- 
ning-prefent,  in  the  difpofal  of  the  bride  herfelf;  peculiarities 
which  conftituted  the  general  charadteriftics  of  thefe  traniadions 
among  the  barbarians. 

This  coincidence  is  probably  to  be  found  in  all  nations,  in 
certain  ages  or  periods  of  their  hillory.     It  is  an  evidence  of  the 

uniformity 
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uniformity  of  the  manners  of  man  in  the  moft  diftindl  and  di- 
ftant  regions  ;  and  it  marks  ftr.Higly  the  importance  of  women 
in  the  early  times  of  fociety  and  civilization.  Code  of  Gentoo 
Laivs,  ch.  2. 

It  would  be  irkfome  to  profecute  this  fuhjed:  at  greater  length. 
Law  and  hiflory  uniformly  concur  to  inform  us,  that  antiently, 
in  Europe,  the  dos  was  the  provifion  allotted  to  the  wife,  and 
not  the  price  paid  for  her.  The  cuftoms  of  other  nations  offer 
their  teftimony  to  the  fame  purpofe.  And  natural  affection  and 
reafon,  the  generofity  of  manners  in  rude  times,  and  the  limited 
ideas  of  property  which  then  prevail,  all  join  to  fupport  the  con- 
clufion.  Yielding  to  the  united  force  of  thefe  particulars,  I 
fcruple  not  to  contradid  pofitions  which  have  the  fandion  of 
diflinguiflied  names. 

(5)  In  the  procefs  of  time,  regular  forms  or  ads  were  invent- 
ed for  the  conftitution  of  the  donver.  Four  methods  of  the 
dower  prevailed  more  particularly  over  Europe,  and,  on  that  ac- 
count, it  is  proper  to  recite  and  to  explain  them.  Thefe  were 
the  dower  ad  oflium  ecclcfiae^  the  dower  ex  ojfetifii  patr'is,  the 
dower  by  the  ciijlom  of  particular  places,  and  the  dower  de  la 
plus  belle.  And  from  thefe  peculiarities,  alfo,  there  refnlts  the 
mofl  clear  and  decifive  proof,  that  the  dos  was  not  the  purchafe- 
money  of  the  wife,  but  the  provifion  for  her  maintenance. 

G  g  I.  The 
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1.  The  dower  ad  oji'mm  eccleftae  took  place  when  the  bride- 
groom, having  come  to  the  door  of  the  church  or  monartery 
where  he  was  to  be  married,  and  having  plighted  his  faith  to 
the  woman,  and  received  hers,  made  public  mention  of  the  quan- 
tity and  proportion  of  the  land  he  defigned  for  her  doiver.  In 
confequence  of  this  tranfadtion,  fhe  might  take  pofleffion,  on  his 
death,  of  the  provifion  thus  allotted  to  her. 

2.  The  dower  ex  ajjenj'u  patris  took  place  when  the  fon  en- 
dowed his  wife,  with  confent  of  his  father,  in  the  lands  to  which 
he  was  to  fucceed.  In  this  cafe,  the  wite,  on  the  demile  ot  the 
hufband,  was  to  enjoy  the  portion  affigned  to  her  in  the  eftate  of 
the  father. 

3.  By  the  cujlom  of  fome  counties,  cities,  and  boroughs,  the 
woman  had,  tor  her  doiver^  the  half  of  her  hufband's  poifellions, 
or  the  whole. 

4.  The  dower  de  la  plus  belle  had  place  when  a  perfon,  for 
example,  being  feifed  of  forty  acres  of  land,  of  which  he  held 
twenty  by  knight-fervice,  and  twenty  in  foccage,  took  a  wifei 
had  a  fon,  and  dying,  left  him  under  age.  The  lord  of 
whom  the  land  was  held  in  knight-fervice,  took  poffeffi  )n  of  the 
twenty  acres,  as  guardian  of  the  minor  in  chinjalry  ;  and  t!ie 
mother  entered  into  the  enjoyment  of  the  other  twenty,  as  guar- 
dian injoccage.     In  this  fuuation,  the  mother   might  bring  a 

writ 
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writ  of  doiver  againft  the  guardian  in  chivalry,  to  be  endowed 
of  the  tenements  holden  in  knight-fervice.  But  the  guardian  in 
chivalry,  pleading  in  his  defence,  that  (he  is  guardian  in  foe- 
cage,  might  require  from  the  court  that  fhe  be  adjudged  to  en- 
dow herfelf  in  ihcfairejl  of  the  tenements  ihe  poffeff-S.  And,  if 
fhe  could  not  fliow  that  the  property  in  foccage  was  unequal  to 
the  purpofe  of  the  dower,  the  guardian  in  chivalry  retained  the 
lands  holden  of  him  during  the  minority  of  the  heir.  The  wo- 
man, then  affembling  her  neighb;)urs,  took  poffeffi  in.  in  their 
prefence,  oi  the  fairejl  part  of  the  foccage  lands,  to  hold  them 
during  her  life,  under  the  title  of  the  doiver  de  la  plus  belle. 
Littleton^  ch.  5.  The  Comments  of  Sir  Edivard  Coke,  and  Monf. 
Houard,  and  the  GloJ/aries. 

It  is  thus,  that  the  fimple  regulation,  mentioned  by  Tacitus, 
grew  in  time  various  and  complicated.  It  even  yet  makes  a  fi- 
gure in  our  laws.  It  is  to  be  keti  in  the  provifions  they  hold 
out  for  the  widow.  And,  it  may  teach  us  to  fufpedt,  that  enact- 
ments, which  appear  to  be  deeply  founded  in  legillative  wifdom, 
are  often  nothing  more  than  in>.provemcnts  of  the  ufagcs  which 
natural  reafon  and  expediency  have  flruck  out  in  a  barbarous 
age. 

(6)  The  laws  of  the  different  nations  of  the  barbarians  vary 
in  the  dower  or  provifion  they  ordained.  The  Longobardic 
laws  made  it  the  fourth  part  of  the  eftate  of  the  hufband.     LL. 

G  g  2  Longobard. 
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Longohard.  lib.  2.  tit.  4.  /.  i.  The  Wifigothlc  conftitutlons 
made  it  the  tenth  part  of  the  fubfta'ice  of  the  hufband.  LL. 
Wiftgoth.  ap  Lindenb)iog.  p.  S^-  And,  inTngland,  the  legal 
dower  confilteJ  of  the  third  part  of  the  lands  or  teneiaents  of 
the  hufband.     Coke  on  Littleton,  p.  31. 

fy)  '  Margin  Germanice  fignificat  fnane  et  gnb,  donatio,  unde 
'  dicitur  mo' gengab,  donatio  fad:a  mane.'  Glojf.  Lindenbrog. 
p.  J  441.  '  De  civitatibus  vero  ....  quas  Gailefuindam 
*  tarn  in  dote,  quam  in  morganegiba.,  hoc  eft,  matutinali  dono, 
'  in  Franciam  venientem  certum  eft  adquifivifle.'  Gjeg.  Turon. 
lib.  9.  c.  20.  See  farther  LL.  Biirgiind.  tit.  42.  /.  2.  LL.  Ala- 
man,  tit.  36.  LL.  Ripuar,  tit.  37.  /.  2.  LL.  Longobard.  lib.  i. 
tit.  9.  /.  12.  &c. 

A  learned  and  ingenious  writer  has  obferved,  that,  in  Eng- 
land, there  are  no  traces  of  the  morgengabc.  Oifer'uations  on  the 
Statutes,  p.  9.  3^/  edit.  This  I  fulpedl  is  a  miftake.  The  rnor- 
gengabe  is  mentioned  in  the  laws  of  Canute,  and  in  thofe  of 
Henry  I.  LL.  Canut.  par.  2.  c.  71.  LL.  Hen.  1.  c.  70.  ap.  Wil~ 
kins,  p.  144.  267.  The  pin-money  of  moticrn  times,  it  is  pro- 
bable, grew  out  of  this  ufage. 

A  peculiar  kind  of  matrimonial  engagement  was  called  ma- 
irinionium  ad  morganaticam,  which  is  to  be  diftinguiflied  from 
tht  lite  i  now  uieniion.     Thib  turm  of  marriage  did  not  permit 

„  of 
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of  donver,  and  the  wife  had  only  a  morgengabe  or  pref^nt.  It 
was  intended  for  the  benefit  of  men  of  rank,  who  had  loft  their 
wives,  but  had  children.  In  confequence  of  it,  they  could  le- 
gally conne(fl  themfelves  with  low  womtn,  who,  receiving  and 
being  entitled  to  no  dower,  could  not  burden  their  eftates.  The 
iffue  of  fuch  connections  had  no  power  of  fucceffi on,  and  inhe- 
rited no  dignity.  But  provilions  might  be  made  for  them.  It  , 
was  out  of  this  fource,  chiedy,  that  the  church  of  old  was  fup- 
plied.  Men  of  influence  could  there  depofit,  moft  fecurely,  the  . 
fpawn  of  their  concubinage.  And  it  ftdl  is,  and  ever  will  be, 
Wherever  it  is  wealthy,  an  afylum  for  this  produce,  and  for  the 
younger  fons  of  noble  families. 

This  fcheme  of  legal  concubinage  is  prevalent,  at  this  hour,  in 
Germany  ;  and  women,  married  after  this  odd  falhion,  are  term- 
ed left-handed  wives ;  becaule  it  is  a  pa  t  of  the  ceremony  for 
the  bridegroom  to  give  his  left  hand  to  the  bride.  Of  fuch  con- 
nections, as  in  antient  times,  the  iffue  are  baftards,  as  to  inheri- 
tanct,  and  bear  neither  the  name  nor  the  arms  of  the  father. 
Boron  von  Loivhen  on  Nobility. 

Befide  the  morgengabe.,  or  the  prefent  by  the  hufband,  it  was 
common,  at  marriages,  tor  the  relations,  and  other  perluns  con- 
nected with  the  parties,  to  exprefs  their  fatisfadion  by  making^i/?j. 
*  Gaudent  munenbus^  is  a  part  of  the  charafleriflic  defcription 
of  the  antient  Germans  by  Tacitus.    '  Franci  vcro,'  lays  Gregory 

of 
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of  Tour  s^  when  fpeaking  of  the  marriage  of  the  daughter  of 
Chilperic,  '  muha  niunera  obtulerunr ;  alii  aurum,  alii  argentum, 
'  nonnulli  equos,  plerique  veftimenta,  et  unufquifque  ut  potuit, 
'  donatfuum  dedit.'     Hijl.  lib.  6.  c.  45. 

This  cuftom  pervaded  all  ranks  of  fociety.  And  the  money 
ox  penny  weddings  which  ftill  prevail  in  fmall  villages  and  ham- 
lets are  a  remain  of  it.  What,  in  one  age,  difgraces  not  the  pa- 
lace of  the  prince,  is  to  be  confined  in  another  to  the  hovel  of 
the  ruftic. 

(8)  The  powers  over  a  morgengabe,  mentioned  in  the  text,  would 
not  probably  arife  all  at  once,  but  gradually.  The  two  former, 
I  imagine,  would  be  Itmg  known  before  the  latter  ;  and  extenfive 
powers  over  a  morgengabe,  confiflmg  of  money,  would  fooner 
be  exerted,  than  over  one  confifting  of  land.  Of  a  morgengabe 
in  land,  there  is  the  follo.ving  diipofition  or  b  queft  by  Ger- 
trude, a  German  lady  of  high  rank,  in  the  year  1273. 

•  Allodium  fitum  in  Griezzenpach,  ad  fe  donationis  titulo  per- 

*  tinens,  quod  fnorgeiigab  vulgariter  nuncupatur,  cultum  et  in- 
'  cultum,  quaefituiii  et  inquifitum,  cum  omnibus  attinentiis  ec- 
'  clefiae  S.  Petri  in  monte  liberaliter  et  abfolute  ordinat,  teftatur, 

*  tradit,  et  legat.'  Boekwer  de  Secund.  Nnpt,  illujlr.  PerJ.  c.  2. 
§  41.  np.  Hcinnec.  Elm.  Jtir.  Germ.  p.  I2t. 


The 
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The  clergy,  by  befieging  the  beds  of  the  dying,  procured 
many  legacies  of  this  kind  ;  and  their  rapacity,  though  (hocking 
and  abominable,  contributed  to  hallen  the  powers  of  the  aliena- 
tion ot  property. 

(9)  '  Habeat  ipfa  mulier  tnorgengab,   et   quod  de  parentihiis 

*  ejus  adduxent,  id  ell,  P  H  a  D  E  R  F  i  u  M .'  LL.  Longobard.  lib.  1 .  tit, 
I.  /.  4.  See  alio  LL.  Alaman  tit.  5O.  LL.  Wifigoth.  lib.  3.  tit^ 
1.  /.  5.     LL.  Longobard.  lib.  1.  tit.  9.  /.  12. 

In  England,  and  in  other  countries,  the  term  Ph.iderfimn., 
which  (\gn\*acs  paternal  e/late,  was  unknown;  but  the  term  ma- 
ritagium  implied  in  them    the  prevalence  of  the  cuftom.    '  Ma- 

*  RiTAGiUM  dicitur  id  quod  viro  datur  cum  uxor-e ;  dotem  eniin 
'  aj)pellamus  Angli,  noa  quod  vir  accipit,  led  quod  femina.* 
Spehn.  GloJJ.  p.  405.  In  the  Formulare  Angiicanumi  there  are 
preferved  aniient  feotments  of  laud  to  the  hufbanJs  of  the 
daughters  and  fibers  ot  tue  giantors,  in  wtiica  tiiarititgiwn  is 
the  teru)  employed  as  expreflive  of  the  el\ate  ot  the  wo-i^an.  See 
Appendix  No.  2. 

The  folh)vving  law  of  the  Langobards,  on  the  fubjedl  of  the  por- 
tion, or  eflate  of  the  woman,  feems  to  be  very  curious.  '  Vid  ja 
'  quae  in  domo  patris  aut  fratris  regreffa  elt,  habeat  fibi  morgan- 
'  gab  et   uicuuum  :     Dc  juderjio   auiem,   id  elt,   de  alio  dono, 

'  quan- 
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•  quantum  pater  aut  frater  dederit  ei,  quando  ad  maritum 
'  ambulaverit,  inittat  IN  confusum  cum  aliis  fororibus.'  LL. 
JuOngob.  lib.  i,  tit.  14.  /.  i  5. 

This  commixtion  of  the  portions  of  the  women,  is  treated  by 
Littleton.,  in  his  tenures,  lib.  3.  ch.  2.  But  nothing  of  the  hi- 
ftory,  or  the  philofophy  of  the  cuftom,  appears  there.  A  wo- 
man who  had  been  married,  and  had  received  her  faderfium^ 
might,  on  the  death  of  her  ancellor,  if  the  portions  of  her  fif- 
ters  were  to  prove  higher,  make  a  commixtion  of  tp.e  tenements, 
and  lay  claim  to  an  equal  fliare.  If  they  were  to  prove  lefs,  fhe 
might  retain  her  faciei fian.  This  commixtion  was  called 
Hotchpot^  from  a  di(h  of  that  name.  Littleton,  p.  167.  '  Hotch- 
-pot,* fays  CoiJueU  '  is  a  v>ord  that  cometh  out  of  ihe  lowe  coun- 
'  tries,  where  Hut/pot  fignifieth  fltfh  cut  into  pretie  pieces,  and 

*  fodden  with  herbs  and  roots.'  The  Interpreter.,  Edit.  1607. 
This  difh  is  flill  in  particular  efteem  in  Scotland.  Littleton,  as 
cited  above,  makes  hotchpot,  in  its  natural  meaning,  to  fignify 
a  pudding  compoied  of  different  ingredients. 

The  eftate  brought  by  the  woman  to  the  hufband,  when  a 
full  infeudatii  n,  was  called  Mciritagiuin  liherum  ;  when  other- 
wife,  it  was  maritagiiim  fewitio  obnoxmm.  Glanvil,  lib.  7.  Hegi- 
am  Majejlatem^  lib.  2.  Brailon,  lib.  2.  Fleta,  lib.  3.  Littleton, 
lib.  I. 

(lo)  The 
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(10)  The  dos,  or  dower,  which  had  figured  fo  much,  was  thus 
to  be  gradually  fwallowed  up  in  the  jointure  ;  and,  in  this  fitua- 
tion,  it  came  to  exprefs  the  ellate  brought  to  the  hufband  by  the 
wife.  This  circumflance  is  well  illuftrated  by  the  following  ex- 
ample in  Muratori,  an.  1203. 

'  Azo,  Eftenfis  Marchio,  in  publico  conventu  baronum  Lom- 
'  bardiae,  warrantavit  et  profeflTus  fuit,  le  accepifle  in  dotema.  do- 
'  mina  Aliz,  filia  quondam  Rainaldi  principis  Antiocheni,  quam 
'  in  matrimonio  fibi  receperit,  duo  millia  marcharum  argenti,  ac 
'  indc  jure  pignoris  et  donationis  propter  nuptia,'^,  inveftivifle  do- 
*  minam  Aliz  de  tantis  de  fuis  bonis  et  poflefllonibus  et  inimo- 
'  bilibus,  ubicumque  habeat,  vel  adquirere  debeat,  ut  valeant 
'  duplum  fuprafcriptae  dotis  et  donationis.'  Antiq.  Eflenf,  torn, 
I.  p.  381.  ap  Heinnec.  Elem.  Jur.  Germ,  p.  120. 

I  pretend  not  to  fix  the  precife  time  when  dos  afliimed  this 
fenfe.  The  meaning  of  words,  varying  perpetually  with  the 
fludtuation  of  manners  and  the  intermixture  of  nations,  gives 
an  almofl  impenetrable  darknefs  to  the  middle  ages.  The  pale 
inquirer  is  often  to  forfake  an  interpretation  he  b:id  chofen,  and 
on  which  he  had  built.  Language  is  to  deceive  him.  He  is  to 
attend  to  cuftoms  and  ufages  ;  yet  cuftoms  and  ufages  prevail 
for  a  time,  are  loft,  and  ftart  up  again.  He  is  involved,  and 
wanders  in  the  double  gloom  of  antiquity  and  barbarifm. 

Hh  (ii)'Dul- 
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(ii)  '  Dulclffina  filia  mea  ilia,  ego  ille.    Diuturna  fed  Impia 

*  inter  nos  conluetudo  tenetur,  ui  de  terra  paterna  forores  cum 

*  fratrihus  portionem  noa   habeanr.     Sed  ego  perpendens  hanc 

*  in.pietatem,  ficut  mihi  a   Deu   aequalitcr   donati   eftis   filii,  ita 

*  et  a  me  fitis   aequalitcr  diligendi,  ut  de  rebus  meis  poft  meum 

*  difceffum  aequalitcr  gaudcatis.'     Charta   ap.    Marailp.  Form, 
lib.  2.  c.  I  2. 

*  Inter  Burgundioncs  id  volumus  cuftodiri,  ut,   fi  quis  filium 

*  non  reliqucrit,  in   loco  filii  filia  in  patris  matrifque  hereditate 

*  fuccedat.'     LL.  Burgund.  tit.  14.  /.  i. 

*Si  quis  Longobardus  fine  filiis  legltimis  mafculinis   mortuus 

*  fuerit,  et  filiam  dcreliquerit  unam   aut  plures  legitimas,  ip(ae 

*  ei  in  omncm  hcreditatein  patris  vel  matris  fiiae,  tanquam   filii 

*  legitimi  mafculini,  heredcs  fuccedant.'  LL.  Lon^ob.  lib  1.  tit. 
14.  /.  19.  See  farther,  LL.  Saxon,  tit.  7.  LL.  A.gl.  ct  Werin. 
tit.  6.  La  Coutume  Rt forme e  du  Pais  et  DuJje  de  Normandie^ 
comment ee  par  Bnfnage,  tome  \.  p.  388.  Sclera  Feudaha  Ihoma- 

Jiuna,  p.  26 — 29. 

(12)  There  are  frequent  examples  of  ladies  excrcifing  the  ci- 
vil rij^hts  and  the  jurif.iidions  01  fie;s.  (3f  courts  htld  by  them, 
and  of  dci.rees  thcv  pri  nounced,  there  are  curious  evidences  in 
Munitj,i,  Antiq.  Ital.  Medii  j/Evi,  vol,  1.  p.  j^b().  614.738* 
97w.  971. 

la 
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In  a  learned  work,  entitled,  le  Droit  public  de  France  eclairci 
par  les  mommens  de  Panti^uite,  we  meet  the  following  notices, 
which  are  authenticated  from  records. 

*  Mathilde  Comteffe  d'Artois  eut  feance  et  voix  deleberative 

*  comme  les   autres  Pairs  de  France,  dans  le  proces  criminel 

*  fait  a  Robert  Comte  de  Flandres. 

'  Jeanne  fille  de  Raymond  Comte  de  Touloufe  preta  le  ferment, 

*  et  fit  la  foi  et  hommage  au  Roi  de  cette  pairie. 

*  Jeanne  fille  de  Bauldouin  fit  ferment  de  fidelite  pour  la  pairie 

*  de  Flandres.  Marguerite  fa  foeur  en  herita  et  affifta  comme  pair 
'  au  celebre  jugement  des  pairs  de  France,  donne  pour  le  Comte 
•_de  Clermont  en  Beauvoifis.'  Bouqiiett  p.  338.  See  farther 
Brujfety  ufage  general  des  Jiefsf  liv.  2.  ch  14. 

In  England,  in  the  reign  of  Edward  III.  there  were  fummon- 
ed  to  parliament  by  writ  ad  colloquium  ct  tra^atum  by  their 
proxies,  Mary  Countefs  of  Norfolk,  Alienor  Countefs  of  Or- 
mond,  Anna  Defpenfer,  Philippa  Countefs  of  March,  Johanna 
Fitzwater,  Agneta  Countefs  of  Pembroke,  and  Catharine  Coun- 
tefs of  Athol.  Gurdori's  Hijl.  of  the  High  Court  of  Parliameiiti 
vol.   I.  p.  202.     Parliam.  Summons,  265. 

H  h  ?.  (13)  The 
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(13)  The  ornaments  of  the  mother  went  early  by  faccefliou 
to  the  daughters  ;  and,  from  the  laws  which  prove  this  peculi- 
arity, it  is  alfo  to  be  inferred,  that  the  paffion  of  the  women  for 
drefs  was  keen  and  ftrong. 

'  Ornamenta  et  veftimenta  matronalia  ad  filias,  abfque  uUo 
'  fratris  fratrumque  confortio,  pertinebunt.'  LL.  Burgund.  tit. 
51.  /.  3. 

*  Mater  moriens  filio  terram,   maacipia,   pecuniam  dimittat ; 

*  filiae  vero  fpolia  colli,  id  eft,    murenas,   nufcas,   monilia,  inau- 

*  res,  veftes,   armillas,   vel  quidquid  ornamenti  proprii  videbatur 
'  habuifte.'     LL,  Angl  et  Wain.  tit.  6.  /.  6. 

(14)  'Si  (\\\\s  propter  libic/inem  liberae  manum  injecerit,  aut 
virgin!  feu  uxori  alterius,  quod  Bajuvarii  horgrift  vocant,  cum 
vi.  folid.  componat.'     LL.  Baivvar.  tit.  7.  /.  3. 

*  Si   indumenta  fuper  genucula  elevaverit  quod  humilzorun 

*  vocant,  cum  xii.  folid.  componat.'    Ibid.  I.  4. 

*  Si  autem  difcriminalia  ejecerit  de  capite,  Wultworf  dicunt, 

*  vel  virgini  libidinofe  crines  de  capite  extraxerit,  cum  xii.  fol. 

*  componat.'     Ibid.  I.  5, 


Si 
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'  Si  qua  libera  faemina  virgo   vadit   in   itinera   fuo  inter  duas 

*  villas,   et  obviavit  earn  aliquis,  et  per  raptum  dtnndat  ca))Ut  e- 

*  jus,  cum  vi.  fol.  componat.     Et  fi  ejus  veftimenta  levaverit,  ut 
'  uk]ue  ad  genicula  denudet,   cum   vi.  fol.  componat  :  Et    fi  cam 

*  denudaverit  ut  genitalia  ejus  appareant,  vel  pojhriora,   cum  xii. 

*  fol.  componat.'     LL.  dlaman.  tit.  58.  /.  i, 

*  Si  quis  liberam  foeminam  per  vcrenda  ejus  comprehende- 
'  rit  iiii.  folid.  componat,  et  duos  f  )lidos  pro  freda.*  LL.  Frifion. 
tit.  22.  /.  89.  See  farther  LL.  Sal.  tit.  22.  LL.  Longobard'. 
lib.  2.  tit.  55.  /.  16. 

One  muft  fmile  at  the  fimplicity  of  thefe  regulations.  They 
are  proofs,  notwichftanding,  of  the  relpedl  entertained  for  cha- 
ftity.  They  exprefs,  immodeftly,  the  delicacies  of  a  rude,  bur 
refining  people.  They  offend  virtue,  in  the  very  adl  of  promo- 
ting It. 

Similar  inftitutions  or  regulations,  may  be  feen  in  the  code  of 
Gentoo  laws  ;  but,  as  they  are  exprefled  with  a  ftill  greater  free- 
dom of  language,  I  avoid  to  give  any  examples  of  them.  Ch.  19. 

S  E  C- 
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SECTION        III. 


(0  *  Tr\RINCIPES  regionum  atque  pagorum  inter  fuos  jus 
P        '  dicunt,  controverfiafque  minuiint.'    Caefavy  de  Bell. 
Gall.  lib.  6.  c.  22.     See  alfo  Tacit,  de  Mor.  Gerni.  c.  I2. 


Thefe pnnc'ipes  became  lords  or  barons,  after  the  conquefts  of 
the  barbarians,  and,  in  this  laft  ftate,  continued  and  improved 
the  privileges  they  had  previoufly  poflefled.  DiJJert.  concerning 
the  Antiquity  of  the  Enghjh  ConJiitiU'ion,  Part.  3.  In  Germa- 
ny, there  was  probably  no  appeal  from  their  decifions.  For, 
in  the  German  communities,  it  is  faid,  there  was  no  commoa 
inagiftrate.  '  Nullus  communis  eft  magiftratus.'  Caefar^  ibid. 
The  judging,  without  appeal,  was  exercifed  in  all  the  Gothic 
kingdoms  by  the  higher  diviiion  of  the  nobility.  They  had 
the  high  and  the  loiju  juliice,  the  jujlice  haut  et  basy  altc  et 
bap. 

It  would  lead  to  details  improper  in  this  place,  if  I  fliould  at- 
tempt to  explain  the  origin  and  growth  of  the  different  privi- 
leges 


IN        EUROPE. 


247 


leges  of  the  nobles.  But  I  may  hint  my  furprife,  that  thefe 
topics,  To  full  of  curiofity,  have  (o  little  attradted  our  antiquaries 
and  lawyers.  The  jurifdidion  and  powers  exercifed  by  the 
great,  form  a  remarkable  ftep  in  the  progrefs  of  the  European 
governments.  Loyfeau,  indeed,  and  many  French  writers,  make 
an  eafy  difcuffion  of  this  matter,  by  affecting  to  treat  them  as 
encroachments  on  monarchy,  or  on  the  rights  of  kings.  And 
Dr  Robertfon  has  given  his  fanilion  to  this  opinion.  Hi/i.  of 
Charles  V.  vol.  i.p.  60. 

A  perfedtion,  however,  of  government,  or  of  regal  jurifdidion, 
is  thus  fuppofed,  in  the  moment  of  its  rife ;  a  circum.flance, 
contradidlory  alike  to  natural  realon  and  to  flory.  Government 
is  not  perfedl  all  at  once:  It  attains  not  maturity  but  by  fl  )W 
degrees.  The  privileges  of  the  nobles  were  prior  to  its  perfect 
ftate.  In  fa£t,  it  was  by  the  abolition  of  thefe  that  it  grew  to 
ftrength  and  ripenefs.  The  monarchies  of  Europe  were  com- 
pleted, when  the  high  privileges  of  the  nobility  were  dertroyed. 
But  thefe  privileges  were  exercifed  before  government  was  un- 
dcrflood,  and  before  kings  had  afcertained  their  prerogatives. 

(2)  An  old  writer,  fpeaking  of  the  greater  barons  or   lords, 
has  thefe  words.   '  In  omnibus  tenementis  fuis   omnem   ab  anti- 

*  qtio  legalcm  habuere  jufl:itiam,  videlicet,  ferrum,  fojjam-,  furcas, 

*  et  fimilia.'    Gervafins  Dotobern.  an.  1 195.  ap.  Du  Catige,  voc. 
Fojfa. 

•  Prodi  tores 
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*  Proditores  et  transfiigas,'  fays  Tacitus  of  the  old  Germans, 
'  arboribus  fufpendunt.  Ignavos  et  imbelles,  et  corpore  infames 
'  coeno  ac palude,  injedla  infuper  crate,  mergimt.^  De  Mor.  Germ, 
c.  12.  This  defcription  has,  doubtlefs,  a  reference  to  the  Ger- 
man nobles  or  chiefs  who  prefided  in  the  courts  of  the  cantons 
and  diftrids  into  which  a  tribe  or  community  was  divided.  And, 
does  it  nut  call  to  one's  mind  the  pit  and  galloivs.,  or  the  right 
to  determine  de  alto  et  bajjb  of  the  feudal  nobility  ? 

The  power  of  mercy,  or  the  pardoning  of  a  criminal  after 
fentence  has  been  pronounced  againfl:  him,  is  a  curious  circum- 
ftance  in  criminal  jurifdidion.  1  fhoukl  think,  that  it  was  ex- 
erted by  the  lord  or  baron  in  his  dominions  before  it  could  be 
exercifed  in  a  general  manner  by  the  fovereign.  The  connec- 
tion between  the  lord  and  the  vaflal  was  intimate ;  and  the  felo- 
ny of  the  latter  being  chiefly  an  injury  to  the  former,  it  might 
naturally  enough  be  imagined,  that  he  was  entitled  not  only  to 
forgive  the  offence,  but  to  fufpend  the  punifhment.  To  his  pro- 
per vafTals,  the  fovereign  might  alfo  a£l  in  the  fame  way.  It 
was  thus,  in  fad,  in  the  Anglo-Saxon  period  of  our  hiftory. 
For  the  king  had  then  only  the  power  of  pardoning  crimes  as  to 
himfelf.  But,  on  what  principle  did  the  fovereign  begin  to  ex- 
ert the  general  prerogative  of  pardoning  criminals,  every  where 
through  the  ftate,  after  condemnation?  The  queftion  is  impor- 
tant, and  might  be  argued  with  great  fhow,  and  much  inge- 
nuity.    But  the  narrow  boundaries  within  which  I  mufi;  confine 

my 
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my  remarks,  admit  not  of  either.     I  can  only  hint  at  my  idea, 
and  muft  not  wait  to  iniift  upon  it. 

When  the  territorial  jurifdidions  of  the  nobles  were  to  decay, 
they  loft  the  privilege  of  giving  pardons,  as  well  as  the  other 
advantages  annexed  to  their  fiefs.  The  judges  who  fucceeded 
them,  were  not  to  pofTefs  their  prerogatives.  Other,  and  more 
cultivated  maxims  of  law  and  equity,  had  grown  familiar.  Un- 
conneded  with  the  diftributions  and  the  offices  of  juftice,  but  as 
peers,  the  nobles  were  to  ceafe  to  interfere  with  law  and  bufi- 
nefs  in  their  eftates  or  territories.  In  this  condition,  their  prero- 
gatives could  pafs  no  where  but  to  the  crown.  That  of  mercy 
was  to  be  fwallowed  up  with  the  refl.  When  regular  courts 
were  ereded,  and  when  the  barons  neither  levied  troops,  coined 
money,  nor  pardoned  crimes,  all  thefe  privileges  were  to  be  ex- 
ercifed,  exclufively,  by  the  fovereign.  All  the  members  of  the 
community  were  then  under  one  head.  The  kingdom  feemed 
as  it  were  to  be  one  great  fief,  and  the  people  looked  up  to  the 
fovereign  as  the  only  fuperior. 

The  ad  of  parliament  which  had  the  effedl  to  abridge,  for 
ever,  the  high  prerogatives  of  the  nobles,  declares, '  That  no  perfon 
'  or  perfons,  of  what  eftate  or  degree  foever  they  be,  from  the 

•  firft  day  of  July,  which  fliall  be  in  the  year  of  our  Lord  God 

•  J  5 36,  fliall  have  any  power   or   authority   to   pardon  or  remit 

•  any  treafons,  murthers,  manflaughters,  or  any  kind  of  felonies, 

I  i  '  what- 
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*  whatfoever  they  be ;  nor  any  acceffarles  to  any  treafons,   mur- 

*  thers,   manflaughters,  or  felonies ;  or  any  outlawries,  for  any 

*  fuch  offences  committed,   perpetrated,    done,   or  divulged,   or 

*  hereafter  to  be  committed,   done,   or  divulged,   by,   or  againfl 
'  any  perfon  or  perfons,  in  any  part  of  this  realm,  Wales,  or  to 

*  the  marches  of  the  fame ;  but   that  the  King's  Hlghnefs,   his 

*  heirs  and  fucceffors.  Kings  of  this  realm,  fliall  have  the  ivhole 

*  poiuer  and  authority  thereof.,   united   and  knit   to   the  imperial 

*  crown  of  this  realm.'     Stat.  27.  Henry  VIII.  c.  24. 

(3)  Du  Cange,  DifTert.  29.  fur  I'Hiftoire  de  St.  Louis.  Bruffel^ 
ufage  general  des  fiefs,  liv.  2* 

(4)  '  Sufcipere  tarn  inimicitias  feu  patris  feu  propinqul,  quam 
'  amicitias,  neceffe  eft.'     Tacit,  de  Mor.  Germ.  c.  21. 

Hence  the  deadfy  feuds  of  our  anceftors.  Such  is  the  ftate  of 
manners  in  all  rude  ages.  The  American  carries  his  friendfhips 
and  his  refentments  to  extremity,  and  delivers  them  as  an  inhe- 
ritance to  his  fons.  He  is  the  beft  friend,  and  the  bittereft  ene- 
my. When  he  is  difpofed  to  be  hoftile,  he  knows  how  to  con- 
ceal his  fentiments :   '  He  can  even  afFe£t  to  be  reconciled  till  he 

*  catches  the  opportunity  of  revenge.     No  diftance  of  place,  and 

*  no  length  of  time  can  allay  his  refentment,  or  protect  the  objer^ 
'  of  it.'     Eur  op.  Sett  km,  iti  Amer.  vol.  i.  p.  165. 

Ik 
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It  was  in  confequence  of  the  principle  or  right  of  revenge, 
that  the  Greeks  made  it  a  inaxim  of  their  creed,  that  the  gods 
punifh  the  crimes  of  the  wicked  upon  their  innocent  pofterity. 
It  was  a  confequence  of  it,  that,  even  in  modern  times,  thofe  in- 
clement and  ungenerous  laws  were  enabled,  which  taint  the 
blood  of  a  rebel,  which  dare  to  violate  the  facred  rights  of  hu- 
manity, and  to  punilh  a  blamelefs  progeny  with  penalties  and 
forfeitures. 

(5)  '  In  Gallia,  non  folum  in  omnibus  civitatibus,  atque  pagis 

*  partibufque,  fed  pene  etiam  in  fingulis  domibus,  fadiones  funt ; 

*  earumque  fadlionum  funt  prlncipes.,  qui  fummam  audloritatem 
'  eorum  judicio  habere  exiftimantur  ;   quorum   ad  arbitrium  ju- 

*  diciumque     fumma    omnium     rerum    confiliorumque  redeat.' 
Caefar,  dc  Bell.  Gall.  lib.  6.  c,  10. 

After  the  Germanic  conquefts,  the  words  faida,  feuU  feeth^ 
zndifciid^  came  to  exprefs  the  hoftilities  of  the  combination  of 
kindred,  who  revenged  the  death  of  any  pcrfon  of  their  blood, 
againft  the  killer  and  his  race.  In  the  Anglo-Saxon  period  of 
our  hiftory,  thefe  fadions  and  hoflillties  were  prevalent  to  an 
uncommon  degree.  And,  what  is  worthy  of  obfervation,  when 
a  perCon  was  outlawed,  and  could  form  no  combination  of  this 
fort  for  his  protedion,  but  might  be  put  to  death  by  any  indivi- 
dual who  met  him,  the  term  frendles-man,  expreffed  his  condi- 
tion.   '  Talem,'  fays  Brad  on,   *  vocant  Anglici  Utlaughe,  et  a- 

I  i  2  *  lie 
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*  Ho   nomine    antiguitus    folet    nominari,    fcillcet    Frendles- 
'  MAN.'     Lib.  $.  p.  129. 

About  the  year  944,  King  Edmund,  with  a  view  of  repreffing 
the  violence  and  pernicious  tendency  of  fuch  confederacies, 
enaded  the  toUowmg  method  for  their  regulation. 


*  Memet,    et  nos  omnes   taedet   impiarum   et   quotidianarum 
'  pugnarum  quae  inter  nos  ipfos  hunt,  et  propterea  in  hunc  mo- 

*  dum  ftatuimus.     Si  quis  alium  poflhac   interfecerit,  folus  cum 

*  interfe(3;i  cognatis  faidam  gerito,  cujufcunque  conditionis   fue- 

*  rit,  ni  ope  amicorum  integram  weram  intra    12  menfes  perfol- 

*  verit.     Sin  deftituerint  eum  cognati  et  noluerint :   Volumus  ut 

*  illi  omnes  [praeter  reum]  a.  faida  fint  liberi,  dum  tamen,  nee 
'  vi(3;um  ei  prebeant,   nee   refugium.     Quod   fi   quis  hoc  fecerit 

*  fuis  omnibus  apud  regem  muldator,  et  cum  eo  quern  defti- 
'  tuit  nuper,  faidam  jam  fuftineat  propinquorum  interfe(5ti.  Qui 
'  vero  ab  aho  cognatorum  quain   a   reo  fumpferit  vindidtam,  fit 

*  in  faida  ipfius  regis  et  amicorum  fuorum  omnium,  omnibuf- 
'  que  bonis  iuis  pleditor.'  LL.  EchnuJid.  ap.  Spelm.  GloJJ.  p. 
209. 


The  method  of  compounding,  or  of  buying  away  the  refent- 
ment  of  the  injured  kindred,  is  thus  defcribed  by  the  fame, 
prince. 

'  Prudentium 
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*  Prudentium  eft  faidas  compefcere.     Primo   [de  more  genti- 

*  um]  oratorem  mittet  interfedlor  ad  cognatos  interfe<fli,  nuncia- 
'  turum  fe  velle  eifdem  fatisfacere.  Deinde  tradatur  interfec- 
'  tor  in  manus  oratoris,   ut   coram   venlat  pacate,   et  tie  folvenda 

*  wera  ipiemet  fpondeat.  Sponfam  iblvi  fatifdato.  Hoc  fa£lo, 
'  iudidetur  mundium   regis,   ab   illo   die  ufque  in  21  nodles,   et 

*  colliltrigii  muldlain  depcndito  ;  poft  alias  21  nodles  manbotam, 

*  et  node  21  (equenti  primam  were  folutionem  numerato.' 
LL.  Edmund,  ap.  Spehn.  Glojf.  p.  210.  et  JVilkins,  p.  74.  75. 

Tranfailions  of  the  fame  nature,  charaflerife  the  criminal  ju- 
rifprudence  of  all  infant  nations.  '  Criminal  matters,'  fays  a 
molt  acute  and  elegant  writer,  '  are  generally  compromifed  a- 
'  mong  the  Americans  in  the  tollowing  manner.  The  offender 
'  ablents  himlelf ;  his  friends  fend  a  compliment  of  condolence 
'  to  thofe  of  the  party  murdered.  Prefents  are  offered,  which 
'  are  rarely  refuted.  The  head  of  the  family  appears,  who,  in  a 
'  formal  fpeech,  delivers  the  prefents,  which  confifl:  often  of  a- 
'  bove  fixty  article?,  every  one  of  whicli  is  given  to  cancel  foinc 

*  part  of  the  offence,  and  to  affuage  the  grief  of  the  fuffering 
'  party.     With  the  firft  he   fays,   By  this  I  remove  the  hatchet 

*  Jrom  the  ivoimd,   and  make  it  to  fall  out  of  the  hands  of  him 

*  nvho  is  prepared  to  revenge  the  injury  ;  with  the  fecond,  /  dry 
'  up  the  blood  of  that  nvound ;  and  fo  on,  in  apt  figures,   taking 

'  away,  one  by  one,  all  the  ill  confequences  of  the  murder.' ' 
Europ.  Settlem-  in  America,  vol.  i .  />.  i  74. 

The: 
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The  hoftillties  and  fadlons  of  which  I  fpeak,  were  fupported 
among  the  Anglo-Saxons,  as  among  the  Gauls  and  the  Ger- 
mans, by  the  authority  and  countenance  of  the  chiefs  and  the 
nobles.  In  the  Norman  times,  the  barons  gave  letters  or  man- 
dates of  protedion  to  individuals,  whom  they  were  difpofed  to 
ferve.  Even  kings  gave  obligations  to  abbeys  and  monafteries, 
by  which  they  were  bound  to  protedl  them  againfl;  violence  of 
every  kind.  On  the  confideration  of  fines,  they  were  even  to 
remit  their  own  animofities,  and  to  prote(£l  criminals  from  ju- 
fticc.  See  Appendix^  No  3.  The  fame  things  had  place  in  the 
other  kingdoms  of  Europe.  Men,  weak,  and  without  ftrength, 
bought  the  affiftance  and  protedion  of  the  ftrong  and  powerful. 
Du  Cange,  'voc.  Salvameiitiwiy  Capitalicium.  Form.  Sokn.  op. 
Bahiz. 

(6)  After  the  beautiful  difcovery  of  a  magiftrate,  the  violence 
of  the  injured  is  corre£led ;  and  it  is  then,  probably,  that  fines 
and  compenfatipns  for  offences  are  invented,  or  at  leaft  eftabliih- 
ed.  '  Nee  implacabilcs  durant,'  fdys  TcicUus,  of  the  refentments 
of  the  Germans,  '  luitur  enim  etiam  homicidium  certo  armento- 
'  rum  ac  pecorum  numero,  recipitque  fatisfadionem  univerfa 
*  domus.'    De  Mor.  Germ.  f.  31. 

Thefe  fines  or  compofitions,  of  which  it  was  the  objed  to 
fatisfy  the  revenge  rf  the  relations  of  the  pcrfon  who  had  fufFer- 
•ed,  were  originally  fcit'ed  by  their  agreement  with  the  cfi^ender, 

or, 
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or,  by  the  difcretlon  of  the  maglflrate.  Afterwards  they  were 
fixed  by  ordinances.  The  Anglo-Saxon  laws,  as  well  as  thofe 
of  the  other  barbarians,  recount  not  only  the  flated  tines  for  par- 
ticular offences,  but  for  particular  perfons,  from  the  prince  to 
the  peafant.  When  the  delinquent  could  not  pay  the  fine, 
which  was  to  buy  away,  or  to  gratify  the  refentment  of  the  in- 
jured family,  the  law,  before  it  was  improved,  delivered  him  o- 
ver  to  their  refentment,  and  the  wild  flate  of  nature  revived  a- 
gain.  Compofitions  of  this  kind  were  known,  antiently,  ia 
Europe,  under  a  variety  of  names.  See  in  the  Gloflaries,  M^'era,, 
Faida,  ConipoJit'iOt  Wergeldiim.,  &cc^ 

The  exadion  of  fines  to  the  injured,  among  the  antlent  Ger- 
mans, I  confider  as  a  proof  that,  in  criminal  matters,  they  had 
proceeded  to  appeal  to  a  judge.  I  therefore  differ  from  Dr  Ro- 
bertfon,  when  he  obferves,   that,   '  among  the  antient  Germans,, 

*  as  well  as  other  nations  in  a   fimilar  flate  of  fociety,  the  right 

*  of  avenging  injuries  was  a  private  and  perfonal   right,   exerci- 

*  fed  by  force  of  arms,  without- any  reference  to  an  umpire,  or 

*  any  appeal  to  a  magiftrate   for   decifion.'     HiJ.  oj  Charles  V.. 
njol.  I. p.  274. 

In  fad,  it  was  not  even  folely  the  fine  to  individuals  that  was 
known  among  the  Germans.  They  had  advanced  much  farther 
in  criminal  jurifprudence.  It  was  thought  that  the  criminal,, 
befide  offending  a  particular  family  by  the  injury  done  to  any 


256  A    VIEW    OF    SOCIETY 

of  its  number,  had  alfo  offended  the  foclety,  by  breaking  its 
peace.  A  fine,  like  wife,  was,  on  thib  account,  exaded  from  htm, 
and  went  to  the  public  or  fife.  And  thus  Mr  Hume,  too,  is 
miftaken,  when  he  will  not  kllow  that  the  Germans  had 
made  this  ftep  towards  a  more  cultivated  life.  Hifl.  of  Eng- 
land, •vol.  I.  p.  1 54. 

Thefe  different  fines,  the  compofition  to  the  individuals,  and 
that  to  the  public,  are  pointedly  and  beautifully  diftinguifhed  in 
the  following  paffage  of  Tacitus.  Having  mentioned  the  me- 
thods in  which  the  German  nations  punilhed  the  greater  crimes, 
he  adds,   '  Levioribus  delidis,   pro  modo   poenarum,    equorum 

*  pecorumque  numero  conviQi  muldtantur.  Pars  muliftae  Regi 
'  vel  Civitati  :  Pars  ipft  qui  vindicatur,  vel  prop'mquis  ejus,  ex- 
'  folvitur.'  De  Mor.  Germ.  c.  12.  It  is  impoffible  for  an  au- 
thority to  be  more  exprefs  or  fatisfadory  againft  thefe  eminent 
writers. 

After  the  conquefts  of  the  Germans,  the  fine  for  difturbing 
the  public  peace  was  exaded  under  the  name  of  freduin ;  and, 
it  is  obfervable,  that  a  portion  of  the  profits  of  it  came  to  con- 
ftitute  the  firft  falary  of  judges. 

The  biographer  of  Charles  V.  I  am  fenfible,  profeffmg  to  be 
guided  by  liaron  MonteCquieu,  denies  that  '  the  frediim  was  a 
'  compenfation  due  to  the  community,  on  account  of  the  public 

•  peace  j'  and  confiders  it  as  '  the  price  paid  to  the  magiftrate 

*for 
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'  for  the  protection  he  afforded  againfl:  the  violence  of  refcnt- 
•  meat.'  Vol.  i.  p.  300.  This  notion  feems  not  to  agree  with 
his  former  opinion,  as  he  conceives  that  the  frcdiim  was  paid 
in  the  age  of  Tacitus  *.  And  I  obferve  he  has  al!b  affirmed, 
that  the  fine  to  the  injured  family  may,  in  like  manner,  be  tra- 
ced back  to  the  antient  Germans  t>  which  appears  to  be  another 
inconfiftency  with  his  former  declaration.  But,  waving  any 
confideration  of  thefe  inadvertencies,  I  think  there  is  nothing 
more  evident,  than  that  the  fredurn  was  originally  paid  to  the 
fife,  or  to  the  fovereign,  for  the  breach  of  the  peace.  The  fol- 
lowing arguments  are  flubborn,  and  perhaps  conclufive. 

'  Fredurn  regalis  compofitio  Pacis.'  Gloff.  Vet.  ap.  Lindmhrog,. 
p.  1404. 


Hoc  quoque  jubemus,  ut  judices  fupra  nominati,  five  fifca- 
les,  de  quacunque  libet  caufa  freda  non  exigant,  priufquam  fa- 

*  cinus  componatur.     Si   quis   autem   per  cupiditatem  ifla  tranf- 

*  greffus  fuerit,  legibus  componatur.     Fredurn  autem  non  illi  ju- 

K  k  '  did 

*  '  A  certain  fum,  called  a  fredurn,  was  paid  to  the  king  or  ftatc,  as  Tacitus  ex- 
«  prefles  it,  or  the  Fifcus,  in  the  language  of  the  barbarous  laws-'     vol-  i-  p.  300- 

•j-  '  The  payment  of  a  fine,  by  way  of  fatisfaiflion  to  the  perfon  or  family  injured, 
'  was  the  firft  device  of  a  rude  people,  in  order  to  check  the  career  of  private  rc- 
«  fentment,  and  to  extinguilh  thole ya/(/tfif  or  deadly  feuds,  which  were  prolccuied  a- 
■'  mong  thena,  with  the  utmoft  violence-  This  cuflom  may  be  traced  back  to  the 
'«  antient  Germans'     vol-  \- f  299 


258  A    VIEW     OF    SOCIETY 

'  did  tribuat,  cui  culpam  commifit,  fed  illi  qui  folutlonem  recipit, 

*  tertunn  -partem  Fisco  tribuat,  ut   Pax  perpetua  ftabilis  perma- 

*  neat.'     LL.  Ripuar,  tit.  89. 

'  Si  quis  liber  liberum  infra  januas  ecclefiae  occiderit,  cognofcat 
'  fe  contra  Deum  injufte  feciffe,  et  ecclefiam  Dei  polluifle  :  Ad  ip- 
'  fam  ecclefiam  qua:n  polluit  Ix.  fol.  cornponat.   AdFi  sc  UM  vero 

*  fimiliter  alios  Ix.  fol.  pro F redo  folvat :  Parentibus  autem  legi- 

*  timum  weregildum  folvat.'  LL.  Ahmian.  tit.  4. 

'  Si  nobilis  furtum  quodlibet  dicitur  perpetrafle,  et  negare  vo- 

*  luerit,  cum  quinque  facramentulibus  juret :  Aut  fi  negare  non 
'  potuerit,  quod  abftulit  in  duplum  reflituat,  et  ad  partem  Regis 
'  Ixxx.  fol.  pro  Fredo  componat,  hoc  eft  Weregildum  fuum»' 
LL.  FrifionuJ7i,  tit.  3.  /.  I.  See  farther  LL.  Longobard.  tit.  30. 
/.  X  3.    Capit.  Kar.  et  Liid.  lib.  3.  tit.  30. 

Among  the  Anglo-Saxons,  the  fine  for  the  violated  peace  was 
termed  Griethbrech.  Spelni.  Glojf.  It  was,  as  times  became  mer- 
cenary, that  a  part  of  the  fredwn,  and  fometimes  the  whole  of 
it,  went  to  the  judge.  And  the  falary  thus  afligned  to  him, 
was  not  for  the  prote£tion  he  afforded,  for  he  was  the  fervant  of 
the  public ;  but  as  the  reward  of  his  growing  trouble,  and  the- 
emolument  of  his  office.  See  LL,  Sal.  tit.  52.  /.  3.  ///.  S5'  ^'  2. 
LL.  Baivvar.  tit.  2.  /.  16. 


The 
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The  giving  a  ftipend  to  judges  out  of  the  fines  for  the  violated 
peace,  was  common  inEnghmd,  as  well  as  in  the  other  ftatesof  Eu- 
rope. This  ftipend  or  allowance  was  ufually  the  third  penny  of 
the  county.  An  old  book  of  Battel-Abbey,  cited  by  Mr  Selden, 
has  thefe  words.  '  Confuetudinaliter  per  totam  Angliam  mos 
'  antiqititus  pro  lege  inoleverat,  comites  provinciarum  ter- 
'  TIUM  DENARiUM  fibi  obtincre.'  Tit.  Hon.  part  2.  ch. 
5.  fcfl.  7.  Gervafe  of  Tilbury,  or  whoever  wrote  the  old 
dialogue   concerning  the   exchequer,   fpeaks  thus.     '  Comes  eft 

•  qui  TERTIAM  PORTioNEM  corum  quae  de  placitis  proveni- 
'  unt  in  quolibet  comitatu  perciplt.'  And  the  EarU  he  fays,  was 
called  ComeSi  '  quia  Fifco  focius  eft,  et  comes  in  percipiendis.' 
Dial,  de  Scaccar.  lib.  i.  c.  17.  This  trad  is  publKhed  by  Mr 
Madox  in  his  hiftory  of  the  exchequer.  '  De  iftis  odlo  libris,* 
fay  the  laws  of  the  Confeffor,    '  [icil.  mulda  violatae  pacis]  Rex 

•  habebat  centum  folidos,  et  Conful  comitatus  quinquaglnta,  qui 
*TERTiUM    habebat    denarium    de  forisfafturis  :    Decanus 

•  autem  reliquos  decern.'  LL.  Confejf.  c.  31.  ap.  Spelm.  Glojf.  p. 
142.  What  fhows  likewife,  beyond  a  doubt,  that  the  third  penny 
of  the  county  arofe  out  of  the  fines  for  the  violated  peace,  is  the 
circumftance,  that  the  Kings  of  England  made  formal  grants  of 
it  to  fubjeets  whom  they  favoured.  This.,  the  book  already 
quoted  concerning  the  exchequer,  lays  down  in  thefe  words. 
'  Hii  (it  had  been  fpeakin^  of  Earls,  and  of  the  profits  of  fines,) 

•  tantum    ifta    percipiunt,    quibus    rei^um   munifictntia    obfequii 

•  praeltiti,   vel  exiniiac  prohitatis  intuitu  comites  fibi  crcat,  ct 

K.  k  2  *  rationc 
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'  ratione  dignitatis  illius  haec  conferenda  decernit,  quibiifdam  hac 
'  red'itar'ie  quibufdam  perfonallter.''  Dial,  de  Scaccar.  ap.  Madox, 
p.  402.  The  higher  Earls,  or  the  Earls  palatine,  it  is  ubfervable, 
had  all  the  promts  to  their  own  ufe.  Of  the  Earls  who  poffefled 
the  third  penny ^  there  is  mentioned  the  Earl  of  Kent,  who  had 
it  under  William  I.  And  there  is  evidence,  that  it  was  antient- 
ly  enjoyed  by  the  Earls  of  Arundel,  Oxford,  Eflex,  Norfolk, 
and  Devonfhire.  Selden,  Tit.  Hon.  part  2.  ch.  5.  MadoXy 
Baron.  Anglic  a-,  book  2.  ch.  i. 

(7)  When  the  right  of  private  war  was  acknowledged  as  a 
legal  prerogative  of  nobility,  regulations  were  made  to  adjuft  its 
nature  and  exertion.  Beaumanoir,  Coutumes  des  Beauvoijts,  ch. 
59.  Du  Cange^  dijfert.  2().fur  l^hi/ioire  de  St.  Louis.  Boulain- 
'uillicrs  on  the  antient  parhaments  of  France,  letter.  5.  What  is 
furprlfmg,  even  the  negle(St  of  exercifing  this  right,  when  a  pro- 
per occafion  required  its  exertion,  was  an  offence  to  the  order 
who  profefTed  it,  and  an  objefl  of  punifliment.  '  La  Due  San- 
'  dragefile,'  fays  Saint  Foix,  '  ayant  ete  tue  par  quelqu'un  de 
'  fes  ennemis,  les  Grands  du  Royaume  citerent  fes  enfans  qui 
*  negligeoient  de  venger  fa  mort,  et  les  priverent  de  fa  fucceiTion.' 
Effais  hiftor.  torn.  1.  p.  88.  In  France,  this  prerogative  of  the 
nobles  was  not  entirely  aboliflied  in  the  middle  of  the  fourteenth 
century.     BniJJel,  J{f<^g£  general  des  Fiefs,  liv.  2,  ch.  2. 


Dr 


.IN        EUROPE.  261 

Dr  Robertfon  feems  to  imagine,  that,  in  England  after  the 
Norman  invafion,  the  nobihty  loll,  or  did  not  exercife  the  right 
of  private  war  ;  and  he  reafons  with  a  view  to  account  tor  thefe 
particulars.  Hiji.  of  Charles  V.  ^'^/.  i.  *  It  is  to  be  acknow- 
ledged, that  the  hiltorians.  of  England  have  not  been  fulhcicnrly 
;  .    •/■  .  !.  L    ;:  .    ,      .  \     .■;  attentive 

*  '  After  the  conquefl,  the  mention  of  private  wars  among  the  nobility,  occnrs 
'  more  rarely  in  the  Englilh  hiftory,  than  in  that  of  any  other  European  nation,  and 

•  no  laws  concerning  them  are  to  be  found  in  the  body  of  their  flatutes.  Such 
'  a  change  in  their  own  manners,  and  fuch  a  variation  from  thofe  of  their  neigh- 
'  hours,  is  remarkable.  Is  it  to  be  afcribed  to  the  extraordinary  power  which 
'  William  the  Norman  accjuired  by  right  of  conquelf,  and  tranfmitted  to  his  Inc- 
'  ceflbrs,  which  rendered  the  execution  of  juftice  more  vigorous  and  decifive,  and 
'  the  jurifdiifllon  of  the  King's  court  more  extenfive,  than  under  the  monarchs  on 
'  the  continent  ?  Or,  was  it  owing  to  tne  fettlement  of  the  Normans  in  England, 

•  who,  having  never  adopted  the  praftice  of  private  war  in  their  own  country,  a- 
'  bolilhed  it  in  the  kingdom  which  they  concjuered  ?  It  is  aflerted,  in  an  ordinance 
'  of  John  King  of  France,  that  in  all  limes  paft,  perfons   of  every  rank   in   Nor- 

•  mandy  have  been  prohibited  to  wage  war,  and  the  pr.iftfce  lias  been  deemed  un- 
'  lawful.  Ordon,  torn.  2.  p.  407.  If  this  fa<fl  were  certain,  it  vrould  go  far  towards 
'  explaining  the  peculiarity  which  I  have  mentioned.  But,  as  there  are  fome  En* 
'  glifli  aclf  cf  parliament,  which,  according  to  the  remark  of  the  learned  author 
'  of   the    ohfcrvatlons    or,    the   Jiatutes,   chiefly  the  viorc  antient,    recite   falfehoods,     it 

•  may  be  added,  that  this  is  not  peculiar  (o  the  laws  of  that  country.  Notwith- 
'  Handing  the  pofirive  alTertion  in  this  public  law  of  France,  thtre  is  good  reafoa 
'  for  confidering  it  as  a  (latute  which  recites  a  falfehood.'  Ckarks  V.  ;•?/.  i./>.  286i. 
287. 

The  firft  quefiion  that  is  put  by  this  hiflorian,  is  founded  on  a  miflake  ; 
for  William  the  Norman  atchieveJ  no  conqueft  over  England.  The  fecond  qiieftion 
is  four.ded  on  a  iuppofed  faft,  which  he  appears  to  regard  as  of  no  moment ;  and^ 
indeed  it  dees  not  dcfervc  to  be  confidercd  in  any  other  light. 
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attentive  to  record  the  private  wars  of  the  nobles.  But  this  ele- 
gant writer  ought,  doubtlefs,  to  have  remembered,  that,  in  the 
higher  order  of  its  nobility,  the  right  of  private  war  was  as  much 
inherent  as  the  coinage  of  money,  the  holding  of  courts,  or  any 
other  of  their  prerogatives  ;  and  that  thefe  received  not  their  lad 
and  efFedual  blow  till  the  age  and  reign  of  Henry  VIII. 

In  the  appendix,  I  produce  a  very  curious  proof  of  the  exer- 
cife  of  private  war  in  England.  It  is  a  truce  between  two 
nobles,  agreeing  to  flop  hoftilities.  Appendix^  No.  4.  The  fol* 
lowing  paflage  of  Glanville,  is  alfo  a  ftriking  teftimony  of  the 
exiflence  of  the  right  of  private  war.  '  Utrum  vero  a.d  guerram 
*Juam  maintenendam  poflint  domini  hujufmodi  auxilia  exigere 
'  quaero.'  lib.  9.  c.  8.  And  the  difpute  between  Richard,  Earl 
Marflial,  and  Henry  111.  of  which  there  is  a  fingular  relation  in 
Matthew  Paris,  is  certainly  to  be  accounted  for  on  the  principle 
of  this  prerogative. 

Nor  is  there  wanting  other  evidence  of  Its  exiflence.  It  wa§ 
in  a  great  meafure,  fioui  the  exercife  of  the  right  of  private  war, 
that  in  England,  in  the  age  of  Stephen,  there  were  above  eleven 
hundred  forts  and  caftles.  Lord  Lyttelton's  Hiftory  of  Henry  Ih 
uol.  I.  /).  418.  1  he  jeudum  junibile  et  reJdtbile  was  likewife  a 
confequence  of  it,  by  v^hich  a  lovereign  or  a  noble  put  a  vaflal 
into  any  of  his  caltles,  in  order  to  defend  ir,  and  to  guard  his 
ftores  and  his  prilbners,  and  whom  he  bound  by-  an  Oath,  to  re- 

flore 
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ftore  it  in  a  certain  time,  or  to  his  call  or  mandate.  This  form 
of  fief  and  tenure  was  not  only  known  in  England,  but  frequent 
there  ;  and  mention  is  ma.le  of  it  in  the  laws  of  Henry  I.  The 
right  of  private  war  was,  therefore,  often  exerciied  in  this  coun- 
try;  and,  what  deferves  obfeivation,  without  paying  an  atten- 
tion to  this  right,  it  is  impoflible  to  explain  thofe  ordinances  of 
Henry  which  allude  to  this  feudal  peculiarity.  Spel  nan,  not 
attending  to  it,  could  not  reach  tneir  meaning;,  and  pronounces 
of  them,  that  they  are  oblcure  and  corrupted.  Glojf.  'voc.  Ca- 
flellacium.  Their  fenfe,  notwithftanding,  when  tried  by  this 
ftandard,  is  eafy  and  natural. 

(8)  The  prerogatives  of  the  higher  nobility  throughout  Eu- 
rope, may  be  referred  to  the  following  heads  ;  the  power  of  ma- 
king war  of  their  private  authority,  the  right  of  life  and 
death  in  their  territories,  the  levying  of  imports,  the  raifing  of 
troops,  the  coining  of  money,  and  the  making  of  laws.  It  is  to 
be  withed,  that  fome  inquilitive  and  judicious  antiquary  would 
colle£t  from  the  Iingliih  laws  and  records,  all  the  circumftances 
to  be  found  which  have  a  relation  to  thefe  topics.  ITc  could  not 
offer  a  more  valuable  prefent  to  the  public. 

Thefe  powers  were  exercifcd  by  the  higher  nobles  among' 
the  Anglo-Saxons.  For,  though  pn/atinates,  which  arc  gene- 
rally allowed  to  have  polTefled  them,  were  not  familiar  by  name 
in  thofe  times ;  yet,  I  cannot  but  agre&  with  Mr  Scldcn,  that  the 

fenfe-" 
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fenfe  and  fiibftance  of  them  were  then  fully  knov^rn.  The  An- 
glo-Saxon earls,  who  had  their  earldoms  to  their  own  ufe,  had 
regal  jurifdidlion,  and  the  king's  writ  of  ordinary  juftice  did  not 
run  in  their  dominions.  Such,  for  example,  was  Ktheldred 
Earl  of  Mercland,  under  King  Alfred,  and  his  fon  King  Edward. 
Seldcn,  Jit.  Hon.  part.  2.  ch.  S-fi^-  8.  Diffeit.  concerning  the  An- 
tiq.  of  the  Engl.  Con/Iitntion,  part  3. 

After  the  Norman  invafion,  many  of  the  higher  nobility  were 
exprefsly  known  as  Earls-Palatine.  Chefliire  "as  a  palatinate, 
and  poflefled  by  its  earls,  ad  gladium,  fictit  ip/e  rex  totam  tene- 
bat  Angliam  ad  coronam  fuam.  The  antient  Earls  of  Pembroke 
were  alfo  palatines,  being  domini  totiits  comitatus  de  Pern- 
broch,  and  holding  totnm  regale  infra  praecincliirn  comitatus 
fui  de  Petnbroch.  This  is  the  language  of  records.  The  like 
regality  was  claimed  in  the  barony  of  Haverford.  The  bifhops 
of  Durham  had,  antiently,  omnia  jura  regalia,  et  omnes  libertates 
regales  infra  libertatem  fuam  Dunelmenfenu  The  archbifhop  of 
York  had  a  regality  in  Hexham,  which,  antiently,  was  ftyled  a 
county-palatine.  1  he  bifhoprick  of  Ely  was  a  palatinate,  or  a 
roval  franchife.  The  earldom  of  Lancafter  was  created  palatine 
in  the  reign  of  Edward  III.  Hugo  de  Belcfme  Earl  of  Shrew- 
fbury,  under  William  II.  had  the  ut\e  palatine.  The  fame  thing 
is  mentioned  of  John  Farl  of  Warren  and  Surrey,  uider  '.  d- 
ward  III.  And  Humfrey  de  Bohun,  Earl  of  Hereford  and  FlTex, 
had  a  tegality  within   the   honour  of  Breknou.     Spclmau  Glojf. 

dt 
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de  Com'ite  Palatino,    Selden,  tit.  Hon.  part.  2.  ch.  5.-  feci   8.    Ma~ 
doxt  Bar.  Angl.  p.  150.  Camden^  Britan.  p.  b6i.  935. 

^9)  Marculphus  has  prefcrved  a  form  or  writing  by  which  the 
converfion  of  allodiality  into  tenure  took  place.  1  he  inq-iifitive 
reader  may  confult  it  in  Baliiz.  Capit.  Reg.  Franc,  torn.  1.  p, 
382.  383.  with  the  notes  oi  Hicron.  B'lgnon.  p.  896.  898. 


The  agreement  of  an  allodial  proprietor  and  the  fovereign,  or 
the  feudal  lord  to  whom  he  was  difpoi'ed  to  grant  his  property, 
with  the  view  of  fubmitting  it  to  tenure,  direded  the  nature  and 
peculiarity  of  the  obligations  to  which  he  was  to  yield  in  his 
new  fituation.     In  confequence  of   the   protedlion  of  a  fuperior, 

he  was  generally  to  give  his  military  fervice,  and  all  the  aids  or 
incidents  of  fiefs.  At  other  times,  however,  he  was  only  bound 
not  to  take  arms  againft  the  fuperior,  but  to  remain  at  peace, 
without  any  connedlion  with  the  enemies  of  his  lord,  and  with- 
out the  burden  of  the  feudal  incidents.  He  was  limply  to  be 
bound  to  homage,  and  a  pafTive  fidelity. 

It  is  contended  for,  indeed,  flrenuoufly,  and  at  great  lengthy 
by  Monfr.  Bouquet,  that  the  greater  and  Iclfer  junlditbons  were 
inherent  in  allodiality.  Le  droit  Public  de  France.  Dr  Smith, 
in  his  moft  ingenious  Inquiries  concerning  the  Wealth  of  Na- 
tions, gives  his  fufFrage   tor  the   fame  opinion.     And  Dr  Ro- 

L  I  bercfon,. 
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bertfon,  notwkhftanding  what  he  has  faid  concerning  fiefs,  Is,  in 
fome  meafure,  difpofed  to  it.     Hijl.  of  Charles  V.  vol.  i.  p.  303. 

If  fupreme  jurifdidtion,  however,  and  eminent  prerogatives 
were  connected  with  allodiality,  it  feems  altogether  inconcei- 
vable, why  its  poffeflbrs  (hould  have  converted  it  into  fiefs.  Per- 
haps thefe  writers  have  confounded  with  allodiality  the  feudum 
Francnm.,  or  honoratum^  which  expreffed  a  condition  of  it  after 
its  converfion  into  feudality.  '  Ut  omnia  teneant,'  fays  an  old 
monument  cited  in  Du  Cange,  '  ab  Abbate  et  fucceflbribus  in 
'■  francum  feodum  five  allodium.^  ut  pro  his  homagium  francum 
'  nobis  Abbati  et  fucceflbribus  noftris,  amplius  facere  teneantur.' 
'  Haec  omnia,'  fays   another   charter  cited   by   him,   '  habeo  et 

*  teneo  a  te  D.  Raymundo  Comite  Melgorii  ad  feodum  francum 
'  et  honoratiim,  pro  quibus  omnibus  prefcriptis  facio  vcbis  homi- 
'  nlum  et  fidelitatem.'  Du  Cange,  voc.  Feudum  francum  et  ho- 
noratum.  '  Les  fiefs  dloonneur^  fays  Salvaing,  '  font  ceux  qui 
'  ont    tellement  confcrve    la    nature   de    leur   origine,   qu'ils  ne 

*  doivent  au  feigneur  que  la  bouche  et  les  tnains,  fans  aucune 

*  charge  de  quint,  de  rachat,  ni  d'autre  profit  quelconque.'   cb.  3. 

It  is  alfo  well  known,  and  might  be  illuflrated  by  a  variety  of 
proofs,  that  allodial  proprietors  were  fo  little  attended  to,  and 
adorned  with  difl.in£lions,  that  they  could  not,  without  the  con- 
fcnt  of  the  king,  build,  for  their  prote£lion,  a  houfe  of  firength 
or  a  caftlc.     Bnijfel,  ifage-general  des  fiefs ^  vol.  i.  f.  368.     Yet 

this 
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this  privilege  was  originally  of  fo  little  account,  that  it  was  en- 
joyed indifferently  by  every  feudal  lord. 

(10)  Du  Cange,  voc.  Gruarium,  Pedagium,  Rotaticum,  Feudum 
Nummorum,  Feudum  Soldatae.  Brufiel,  Ufage-general  des  fiefs, 
liv.  I.  ch.  I.  fed.  1 1.  Affiles  de  Jerufalem,  avec  des  notes,  par 
Thaumaffiere, />.  171.  z68. 


L  1  2  SEC- 
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SECTION        IV. 


(i)  '   H  ^UCES  ex  virtute  fumunt.     .    .    .     Duces  exemplo 
m.   M   *  potius   quam   imperio,    11  prompti,   fi  confpicui : 

*  Si  ante  aciem  agant,    admiratione  praefunt.'     Tacit,   de  Mar, 
Germ.  c.  7.    '  Ubi  quis  ex  principibus  in  concilio  fe  dixit  ducem 

*  fore,  ut  qui  fequi  velint  profiteantur;   confurgunt  ii  qui  et  cau- 
'  fam  et  hominem  probant,  fuumque  auxilium  polliceutur,  atque 

*  ab  multitudine   coUaudantur.'     CaeJ'ar^    de  Bell.  Gall.   lib.   6. 
c.  22. 


{2)  *  Nihil  autem  neque  publicae  neque  privatae  rei,  nifi  ar- 

*  mati  agunt.     Sed  arma  fumere  non  ante  cuiquam  moris,  quam 

*  civitas  lufFedurum  probaverit.     Turn  in  ipfo  conlilio.  vel  prin- 

*  cipum  aliquis,   vel  pater,    vel  propiuquus  Icuto  traineaque  juve- 
'  nem  ornant.'     Tacit,  de  Mor.  Germ.  c.  1 3. 

'  Thefe  military  youths,'  fays  Camden,  '  were  called  in  their 

*  language  Knechts,  as  they  are  in  ours.'  Introd.  to  the  Britannia^ 
^  24J. 

(3) 
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(3)  *  Patri  Regi  Rex  Ludovicus  Ingelheim  occurrit,  indeque 

*  Renefburg  cum  eo  abiit,  ibique  en/e]3icn  appetens  adolefcentiae 

*  tempora,  accin^tis  ejl.^  Vit.  Lud.  Pit,  an.  791.  Of  King  A- 
thelltane  there  is  this  mention  in  Malmsbury,  '  Nam  et  avus 
'  Alfredus  profperum  ei  regnum  imprecatus  fuerat,  videos  et 
'  gratiofe  complexus  fpeciei  fpedlatae   puerum,  et  gcftuum  ele- 

*  gantium  :     Quem  etiam  premature   militem  fecerat   donatum 

*  chlamyde  coccinea^  gemmato  baltheo,  enfe  Saxonico^  cum  vagina 
'  aurea.^  Lib.  2.  '  Henrico  nepoti  fuo  David  Rex  Scotorum  'vi- 
'  rilla  tradidit  anna.''  Hen,  Huntingdon^  lib.  8.  See  Du  Cange^ 
•voc.  Anna. 

Other  particulars,  expreffive  of  the  antiquity  of  knighthood, 
fnay  be  ittn  in  the  Diflertations  on  the  hiftory  of  St.  Louis. 
And,  with  regard  to  our  Saxon  anceftors  in  particular,  Mr  Sel- 
dtn  has  found  frequent  mention  of  knights  in  the  charters  of 
that  age.  Titles  of  honour,  part  2.  ch.  5.  Mr  Hume,  there- 
fore, reafons  hypothetically,  when  he  admits  not  of  chivalry  in 
the  Anglo-Saxon  times.     Appendix,  11. 

The  addition  Sir  to  the  names  of  knights,  was  in  ufe  be- 
fore the  age  of  Idward  I.  and  is  from  Sire,  which  in  old 
French  fignifies  ftignieur,  or  lord.  Though  applicable  to  all 
knights,  it  ferved  properly  to  diftinguifh  thofe  of  the  order  who 
were  not  barons.  To  knights-baronet,  who  arc  a  modern  infti- 
tution,  and  no  part  of  the  antient  chivalry,  the  addition  Sir  is 

granted 
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granted  by  a  claufe  in  their  patents  of  creation.     AJlvnok  on 
the  Garter.^  ch,  i. 


The  mofl  honourable  method  of  receiving  knighthood  was 
from  the  fovereign.  But  every  poffeflbr  of  a  fief  could  beftow 
it ;  and  one  knight  could  create  another.  '  Eorum,'  fays  Spd~ 
man.,  '  fuit  militem  facere  quorum  fuit  feodum  dare.'  Differt. 
de  milite,  ap.  Rel'iq.  p.  i8o.  '  Tout  chevalier,'  lays  St.  Palaye,  'a- 
'  voit  le  droit  de  faire  chevaliers.'  Menwires  Jiir  Vancienne  chc" 
'Valerie,  torn.  i.  p.  70.  A  king  could  receive  it  from  the  hands 
of  a  private  gentleman.. 


Its  value  may  be  remarked  in  the  following  peculiarity.  •  Sci- 

*  tis,'   faid  a  Lombard  king  to  his  courtiers,   '  non  efTe  apud  nos 

*  confuetudinem,  ut  regis  flius  aim  patre prandeat,   nifi  prius  a 

*  rege  gentis  exterae  arma  JuJ'ceperit.^  Paul.  Diac.  lib.  \.  ap. 
Jdohoie  de  Sainte  Marie,  dijjert.Jur  lachevalerie,  p.  182.  '  Libe- 
'  rosluns,'  faid  Caejar  of  the  Gauls,   '  nifi  quum  adoleverint,  ut 

*  ninnus  militiae  fuftinere  poflint,   palam  ad   fe  adire  non  patiun- 

*  tur ;  filiumque   in  puerili  aetate   in   publico   in  conjpedu  patris 

*  ajfijlere,  turpe  ducunt..'    De  Bell.  Gall.  lib.  6.  c.  18. 


'  Dnns  les  preniiers  temps,'  fays  St.  Palayc,  '  la  plus  illufli-e 
'  naiflance  ne  dotinoit  aux  nobles  aucun  rang  per fonneU   a  moins 

*  qu'ils    n'y   euflent   ajoute   le  litre  ou   le  grade  de  chevalier. 

*  Jufqu'  alors  on  ne  les  confideroit   poiut  conune    niembres  de 

«  retaty 
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*  Petat,  piilfqu'  ils  n'en  etoient  point  encore  les  Jbutiem  et  les 

*  defen/eurs :   Les  Ecuyers  appartenoicnt  a  la  mai/bn  du  maitre 

*  qu'  ils  fervoient  en  cette  qualite ;  ceux  qui  ne  Tetoient   pas  en- 

*  core,  n'  appartenoicnt  qu''  a  la  mere  de  famille  dont  ils  avoient 

*  re9u  la  naiflance  et  la  premiere  education.'  Tom.  i.  f.  298. 

TacUus,  having  defcribed  the  ceremony  of  invcfting  the  Ger- 
man with  arms,  adds,  '  Haec  apud  illos  toga,  hie  primus  juventac 
'  honos,  ante  hoc  domiis  pars  videntur,  mox  reipublicae,''  De 
Mor.  Germ.  c.  it,. 

This  tendency  and  concurrence  of  circumftances  is  ftriking ; 
and  to  thefe  inftitutions  we  may  trace  the  contempt  with  which 
the  rights  of  minors,  both  of  high  and  low  condition,  were  treat- 
ed, in  the  middle  ages.  To  be  in  minority  was  to  be  nothing. 
Before  his  majority,  or  the  inveftiture  of  arms,  the  individual  did 
not  feem  a  citizen  or  a  fubjed. 

(4)  '  Virtutem  proprium  homlnis  bonum  :    Deos  fortioribus 

*  adelTe.'     Tacit.  Hijl.  lib.  4.  c.  57. 

{5)  *  Eft  et  alia  obfervatio  aufpiclorum,  qua  gravium  bellorum 
'  eventus  explorant.    Ejus  gentis,  cum  qua  bellum  eft,  captivum 

*  quoquo  modo  interceptum,  cum  eledo  popularium  fuorum, 

*  patriis  quemque  armis  committunt.     Victoria  hujus  vel  illius 
«  pro  praejudicio  accipitur.'     Tacit,  de  Mor.  Germ.  c.  10, 

An 
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An  Inftance  of  the  duel  is  defcribed  In  Livy.,  lib.  2S.  c.  21. 
And  the  prevalence  of  this  mode  of  trial  is  mentioned  by  Pater- 
culuSf  lib.  2.  c  118.  It  was  by  fingle  combat  that  the  Celtic 
and  Gothic  nations  decided  the  fucceffion  to  offices,  when  the 
candidates  were  numerous  and  of  equal  merit.  This  was  lea- 
ving it  to  the  Deity  to  determine  their  pretenfions.  It  was  in 
this  manner,  that,  among  the  Gauls,  the  place  of  the  fovereign 
Druid  was  fupplied,  in  cafes  of  doubt.  '  His  autem  omnibus 
'  Druidibus  praeeft  unus,  qui  fummam  inter  eos  habet  audlorita- 

*  tem.     Hoc  mortuo,  fi   quis   ex  reliquis  excellit  dignitate,   fuc- 
'  cedit.     At  fi  funt   plures    pares    fuffragio   Druidum  adlegitur : 

*  Nonnunquam  etiam  de  principatu  armis  contendimt.'*     Caejar^ 
de  Bell.  Gall.  lib.  6.  c.  12. 

This  form  of  deciding  controverfies  and  difputes,  continued 
to  prevail  after  the  conquefts  of  the  barbaric  nations  ;  is  to  be 
feen  every  where  in  their  laws ;  and  became  an  important  ar- 
ticle in  the  jurifprudence  of  the  middle  tunes.  The  following 
ordinances  illultrate  its  ufe  and  purpofes. 

'  Qui  terram  fuam  occupatam  ab  altero  dixerit,   adhibitis  ido- 

*  neis  teflibus,  probat  earn  fuam  fuiffe :  Si  occupator  contradixe- 

*  rit,  campo  dijudicetur.''     LL.  Saxomm^  tit.  1 5. 

'  Si  quis  Adalingum   occiderit  DC.  fol.  componat.     Qiii  libe- 
rum  occiderit,  CC.  fol,  componat,     Et  de  utroque  fi  negaverit, 

cum 
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*  cum  xii.  juret,  aut  in  campum  exeat.,    utrum  lUe  voluerit,  ad 

*  quem  caufa  pertinet.'     LL.  Angl.  et  Werinor.  tit.  I . 

■  f 

*  Qui  domum  alterius  nodu  incenderit,  damnum  triplo  farciat, 

*  et  in  fredo  lolid.  Ix.  aut  fi  negat,  cum  uadeciui  juret,  aut  cam- 

*  po  decernat.*     Ibid.  tit.  8. 

*  Si  aut  calumniator,   aut  ll!e  cui  calumnia  irrogata  eft,  fe  fo- 

*  lum  ad  facramenti  myfterium  perficiendum  protulerit,  et  dixe- 

*  fit:  Ego  folus  jurare  volo,  tu  fi  audes  nega  facramentum  me- 

*  um,  et  armis  mecum  contende.  Faciant  etiam  illud,  fi  hoc  eis  ita 

*  placuerit ;  juret  unus,  et  alius  neget,  et  in  campiim  exeant.' 
LL.  Frifion.  tit.  11.  /.  3. 

*  Si  mulier  in  morte  mariti  fui  confiliata  fuerit  per  fe,   aut  per 

*  fuppofitam  perfonam,   Ik   in   potellate  mariti   fui  de  ea  facere 

*  quod  voluerit :  Similiter  et  de  rebus  iplius  mulieris.     Et  fi  ilia 

*  negaverit,  liceat  parentibus  eam  purgare  aut  per  facramentum, 
'  aut  per  pug7iam,  id  eft,  per  ca?npio}ievi.^  LL.  Loiigobard.  lib.  i. 
tit,  3.  /.  6. 

Even  from  rude  times,  it  is  obfervable,  that  this  trial  took 
place  at  the  command  of  the  magiftrate.  And,  it  is  probable, 
that  it  was  in  a  good  meafure  at  his  difcretion,  whether  it  took 
effedt.  If  tl  e  truth  was  to  be  inveftlgated  by  witnefles,  fo  that 
complete  evidence  appeared,  and  there  was  no  room  for  doubt, 

M  m  the 
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tlie  battle  might  be  avoided.  It  was,  however,  much  to  the  tafte 
ot  martial  times.  The  barbarians,  alio,  believed  firmly  that  pro- 
vidence actually  interfered  in  their  affairs.  And  this  abfurdiiy 
was  encouraged  by  the  Chriftian  clergy,  who,  like  the  prielts  of 
all  religions,  found  an  intereft  ia  deceiving  the  vulgar. 

(6)  The  word  nidertng  or  nideniigt  was  a  term  of  diflionour 
among  the  Normans  and  Danes  ;  and,  it  is  told  by  the  hiftorians 
of  Williani  Rufus,  that,  on  an  occafion  which  required  the 
fpeedy  aid  of  his  vafl'als,  including  in  his  fummons,  that  thofe 
of  them  who  neglected  to  repair  to  him  ftiould  be  accounted 
nideritig,  his  ftandard  was  immediately  crouded.  Du  CangCy 
voc.  Nidering. 

To  apply  to  a  perfon  the  term  arga  among  the  Longobards, 
was  to  fay,  that  he  was  a  coivard  and  a  ivorthlefs  fellow ;  and. 
this  offence  to  his  honour  could  not  be  pardoned.  If  the  accufer 
perfifted  in  the  affertion,  the  combat  took  place  ;  and,  if  he  con- 
fefled  his  crime,  he  was  fubjeded  to  a  fine.  LL.  Longobard. 
tit.  5.  /.  I. 

Of  arga,  it  is  remarkable,  that,  in  its  original  and  proper  fig- 
nification,  it  meant  a  perfon  who  permitted  the  infidelities  of  his 
wife.  '  Proprie  arga  is  dicitur,'  fays  Du  Cange,  *  cujus  uxor  moe- 
*  chatur,  et  ille  tacet.'     Glojf  vol.  ] .  p,  ■^K).     Spehn.  p. /\.o.     A 
perlon  of  this  kind  was  infamous  in  tlj^e  extreme,   and  generally 

of 


IN       EUROPE.  275 

of  the  vllefl;  condition.  The  word  cucurb'ita  had  alfo  this  fenfe ; 
and  hence  the  French  coticourdy  and  our  cuckold.  Each  of  thcfe 
terms,  accordingly,  in  its  enlarged  acceptation,  came  naturally  e- 
nough  to  fignify  a  jnean,  cotuardly,  and  fiupidfclloiv.  To  have 
a  caput  cucurbit inum,  was  to  be  a  block-head.  And,  from  the 
confufion  of  the  proper  fenfe  of  cucurbita,  and  its  enlarged  one, 
the  infamy  feems  to  have  arifen  which,  to  this  hour,  condantly 
attends  even  an  involuntary  cuckold.  It  is  thus,  that  even  words 
operate  upon  manners.  •  .'    .    --    ''•    ,■     , 

The  point  of  honour  in  Sweden,  in  early  times,  is  well  illu- 
ftrated  by  the  following  law,  which  I  give  in  the  words  of 
Stiertihooky  whofe  book  is  not  commonly  to  be  met  with. 

'  Si  dicat  vir  viro  probrofum  verbum  :  Non  es  vir  viri  compar, 

*  aut  virili  pedtore :  Ego  vero  fum  vir  [inquit  alter]  qualis  tu.  Hi 

*  in  trivio  conveniunto.    Si  comparet  provocans,  nee  provocatus  ; 

*  talis  efto  [provocatus]  fequior  ut  didus  fuit,  ut  qui  nee  pro  fe- 

*  mina  nee  viro  facramentalis  efle  queat,  inteftabilis  :  Si  vero  com- 

*  paret  provocatus,    nee  provocans,  quam  vehementiflime  trino 
'  immani  clamore  exclamet,  et  fignum  in  terra  radar,  et  fit  vir 

*  ille  [provocans]  eo  deterior,  quod  verba  locutus  eft,  quae  prae- 
'  ftare  non  aufus  fit.    Si  jam  uterque  comparent,  juftis  inftrudi 

*  armis,  et  cadat   provocatus,  dimidio  muldlae  pretio  [caedes] 

*  expiator.     Si  vero  provocans  cadit,  imputet  temeritati.     Capi- 

M  m  2  *  talis 
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'  talis  ei   linguae  fuae  petulantia,  jaceat  in  campo  Inexpiatus.' 
De  Jure  Sueonum  et  Gothorum  vetujlo^  lib.  i.  c.  6. 

Among  the  antient  Germans,  in  the  age  of  Tacitus,  the  point 
of  honour  was  carried  fo  high,  that  a  gamefter  having  rifk- 
ed  and  loft  his  liberty  and  perfon  on  the  laft  throw,  fubmitted  to 
voluntary  fervitude,  allowing  himfelf,  though  ftronger  and 
younger  than   his   antagonift,   to   be   bound  and   fold  by  him. 

*  Ea  eft  in  re   prava   pervicacia;    ipfi  fidem    vocant.'     Tacit.de 
Mor.  Genu.  c.  24.     The  other  words  of  the  paflage  are :    '  Ale- 

*  am  quod  mirere,   fobrii  inter   feria  exercent,     tanta    lucrandi 

*  perdendive  temeritate,   ut  cum  omnia  defecerunt,  extremo  ac 
'  noviflimo  jatlu,  de  libertate  et  de  corpore  contendant.     Vi£lus 

*  voluntariam  fervitutem  adit :   quamvis  junior,    quamvls  robuf- 

*  tior,  alligare  fe  ac  venire  patitur.' 

It  is  not  foreign  to  the  purpofes  of  this  work,  to  remark,  that 
the  paffion  for  play  followed  the  conquefts  of  the  barbarians ; 
that  many  ordinances  were  made  to  fupprefs  it ;  and  that,  to  thrs 
hour,  it  is  a  point  of  honour  to  extiuguiih  game-debts.  There 
is  fomething  interefting  in  this  fubjed,  and  1  cannot  leave  it 
without  ftarting  a  conjedure. 

The  idea  of  borrowing  under  an  obligation  of  repayment, 
was  too  cultivated  for  the  German  gamefter.    When  he  had  loft 

every 
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every  thing  *,  he  therefore  ftake^l  his  hberty  and  his  perron. 
Having  left  his  woods,  lie  improved  upon  this  uiage ;  and,  in~ 
ftead  of  endangering  his  perfon,  gave  a  pledge  as  a  fecurity  that 
he  would  pay  his  lofs.  '  Wadici  dabat.''  Lindenbrog.  GloJJ.  'uoc. 
Wadium.  The  ulage  was  not  loft.  'En  1368,'  fays  a  French 
hiilorian,  '  le  Due  de  Bourgogne  ayant  perdu  foixante  francs  ;i  la 

•  paume  centre  le  Due  de  Bourbon,  MefFire  Guillaume  de  Lyon 

•  et  Meffire   Guy  de  la  Trimouille,  lent  laij[a,faute  d* argent.,  fa 

•  ceinture  :  Laquelle  il  donna  encore  depuis  engage  au  Conite 
'  d'  Eu  pour  quatre  vingt  francs  par  lui  perdu  au  merne  jeu.' 
Le  Laboureu}\  ap.  Saint  Foix.  torn.  i.  p.  343. 

The  cuftom  of  pledges  introduced  by  gaming,  grew  common 
in  other  tranfadfions,  and  in  debts  of  every  kind.  From  move- 
ables, which  were  the  Hrft  pledges,  a  tranfition  was  foon  made 
to  land.     Elence  the  niortuum-viidium  t>  the  pawn  of  land,  or 

the 


*  It  does  not  appear  what  the  German  ufually  played  for.  It  mii^hi  be,  fome- 
times,  the  coins  of  the  Romans.  '  Jam  et  pecuniain  accipere  docuimus.'  Tadf. 
de  Mor.  Germ.  c.  1 1.  His  chains  and  ornaments,  utenfils  and  iurs,  were  probably 
his  common  ftakes. 


t  '  It  is  called  a  dead-gage,'  fays  Cc'vjel ; '  becaufe;  whatfoever  profit  it  yieldcth,  yet 

*  it  red«emeth  not  itfelf  by  yielding  fuch  profit,  except  the  whole  fum  borrowed  be- 

•  likewife  paid  at  the  day.'     Tie  Jnterpieter,  voc.  Mortgage. 
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the  mortgage  ;  and  hence  alfo  the  legal  dodltrme  of  d'l/lrejjes  *. 
Such  a  mixture  is  there  of  whim  and  accident  in  the  greater  as 
well  as  the  minuter  precautions  of  civil  polity  ! 

(7)  The  forms  of  trial  in  the  dudzX.  common  law,  and  in  the 
duel  for  points  of  honour,  were  diftinQ.  This  fubjed  will  be 
treated  in  the  fequel. 

(8)  *  Genus  fpedaculorum  unum  atque  in  omni  caetu  idem. 

*  Nudi  juvenes,  quibus  id  ludicrum  eft,  inter  gladios  fe  atque  in- 

*  feftas  frameas  faltu  jaciunt.     Exercitatio  artem  paravit,  ars  de- 

*  corem.     Non  in  quaeftum  tamen  aut  mercedem.     Quamvis 

*  audacis  lafciviae  pretium  eft,  voluptas  fpedtantium.'  Tacit,  de 
Mor.  Germ.  c.  24. 

There  is  a  remarkable  paflage  in  Procopiiu  with  regard  to 
King  Totilasy  from  which  we  may  learn  the  dexterity  which  was 
exhibited  in  fuch  military  fports. 

*Ipfe 

•  «  Namiiwi  et  natnttf]  Captio,  a  Sax.  namaii,  al.  nyman  capere.  Voces  prifci 
'  fori,  haec  apud  Scotos,  ilia  apud  Anglos  veteres  ufitatior  :  Res,  bona,  animalia, 

*  quae  per  diJlr'Knionivt  capiuntur  fignificantes  :  Hoc  eft,  ea  quae  a  poffefibre  aufe- 
'  runtur,  legitimeque  retinentur,  mulftae  vel  pig7ioris  nomine,  quoufque  id  feeerit 
'  vel  praeftiterit,  qi'od  non  fine  injuria  recufaverit.'  Sfdvi.  Glojf.  See  farther  ths 
other  Chjfariei,  and  Coke  on  Lillleton. 
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*  Tpfe  eqiio  eximio  ve£lus,  inter  geminas  acles  armorum  lu- 
^  dum  fcite  ludebat.  Eqiiurn  enim  circumagens  ac  retl:dens  u- 
'  troque  verlum,  orbes  orbibus  iinpcdiebat.  Sic  equitans,  hadaai 
'in  auras  jaculabatur,  eamquc,  cum  tremula  relaberetur,  aripie- 
'  bat  mediam,   et  ex  altera  manu   in   aUcjm  faepe  trajicicns,  ac 

*  dextere  mutans,  operam  huic  arti  feliciter  navatam  oliendebat : 

*  refupinabat  I'efc,  et  flexu  multiplici  nunc  hue  nunc  illuc  ita  in- 
'  clinabat,  ut  appareret  diligenter  ipfuai  a  pueritia  didiciffc  lal- 
*^tare.'     Lib.  4.  r.  31.  ,  ,  • 

Thefe  ideas  make  a  figure  even  in  the  paradife  of  the  Gothic 
nations.  '  Tell  me,'  fays  Gangler  in  the  Edda,  '  How  do  the 
'  heroes  divert  themfelves  when  they  are  not  drinking  ?'  *  Every 
'  day,'  rephes  Hart  ♦  as  foon  as  they  have  drefled  themfelves,  they 

*  take  their  arms  ;  and,  entering  the  lifts,  fight  till  they  cut  one 
'another  in  pieces  :  This  is  their  diverfion.  But,  no  fooner  does 
'  the  hour  of  repaft  approach,  than  they  remount  their  fteeds  all 
'  fafe  and  found,  and  return  to  drink  in  the  palace  of  Odifi.'  The 
Edda,  or  anti^nt  Icelandic  or  Runic  mythology^  ap.  Northern  An- 
tiquities, vol.  z.  p.  io8.  See  alfo  Keyjler,  Antiq.  Sele6l.  Sep- 
tentr.  el  Celt.  p.  izj. 

(g)  In  the  books  of  the  middle  times,  torneaments  are  called; 
hdi  militares,  militaria  exficitin,  et  imaginariae  bellorum  prolujt- 
ones.  A  writer  in  Du  Ca-ge  fays,  '  Torneamenta,  dicunt  quae- 
'  dam  nundinae;  vel  fcnae,  m  quibus  milltes  ex  edido  convenirc 

'  folent, 
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'  folent,  et  ad  oftenfionem  virium  fuarum  et   audaciae  temere 
'  congregari,  vel  congredi.'     Gloff.  voc.  Torneamentum. 

Thefe  exercifes  were  the  great  fchools  of  difcipline  and  war. 
Their  high  antiquity  on  the  continent  may  be  feen  in  the  differ- 
tations  on  the  hiftory  of  St  Louis.  And,  there  is  mention  of 
them  in  England  in  the  days  of  King  Edgar,  and  at  a  more  an- 
tient  period.  Scldeti,  duello,  ch.  3.  Mr  Madox  was  therefore  in 
a  great  miftake,  when  he  afcribed  the  rife  of  the  fpirit  of  tor- 
neying  to  the  holy  wars.     Bar.  Angl.  p.  281. 

The  frequent  accidents  which  neceffarily  happened  in  the  ex- 
ercife  of  thefe  reprefentations  of  war,  through  the  impetuofity 
of  valour,  and  the  extravagance  of  heroifrnj  thefulminations  of  the 
church  ;  and,  above  all,  the  jealoufy  of  princes  which  was  exci- 
ted by  armed  nobles  and  their  retainers,  gave  them  powerful 
checks.  They  continued,  notwithftanding,  to  be  long  in  fafhion. 
In  England,  they  were  pradtifed  in  the  reign  of  Queen  Eliza- 
beth ;  and  their  total  diiapptarance  was  preceded,  under  the  el- 
der Jumes  and  his  ion  Charles,  by  a  gentle  method  of  them, 
termed  caroiijals. 

Torneaments  originally  were  celebrated  by  all  warriours  at  their 
pleafure.  in  after  times,  tlie  fovereign,  as  the  head  of  chivalry 
and  arms,  clainud  their  diredion,  ai.d  iffned  (Uir  l;Is  licenfes  and 
|3rohibitions.     Richard   1.   by   the   following  patent  to  Hubert, 

Arch- 
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Archbifliop  of  Canterbury,  gave  licenfe  for  lifts  or  torneaments 
in  five  places  within  tne  kingdom. 

'  Sciatls  nos  conceffifle,  quod  torneamenta  fint  in  AngUa  in 
'  quinque  placeis,  inter  Sarum  et  Wilton,  inter  IVarivick  ct  Ke- 
'  lingivorth,  inter  Stamford  ci  Walingford,  inter  Brakeky  et  Mixe- 
'  ber,  inter  Bly  et  Tikchdl,  ita  quod  pax  terrae  meac  non  infrin- 
'  getur.  Et  comes  qui  ibi  torneare  voluerit,  dabit  nobis  20  mar- 
'  caS;  et  baro  10  marcas,   et  miles,   qui  terram  habuerit,   4  raar- 

*  cas,  et  qui  non  habuerit,  2  marcas.  Nullus  autem  extraneus 
'  ibi  attorneabit.     Unde  vobis  mandamus,  quod  ad  diem  tornea- 

*  menti  habeatis  ibi  2  clericos  et  2  milites  veftros,  ad  capienduni 
'  facramentum  de  comite  et  barone,  quod  nobis  de  praedidla  pe- 
'  cunia  ante  torneamentum  fatisfaciet,  et  quod  nullum  torneare 

*  permittant   antequam  fuper  hoc  fatisfecerit  ;  et  inbreviari  faci- 

*  ant  quantum  et  a  quibus  receperint.  Et  10  marcas  pro  carta 
'  ad  opus  noftrum  capiatis,  unde  comes  Sarum.,  et  comes  dc  Clara^ 
'  et  comes  de  Warrena  plegii  funt.     Tefte  meipfo,   apud  villam 

*  epifcopi  22  die  Augufti.'  Ex  lib.  Rubra  Scaccarii,  op.  Selden 
in  the  Duello^  ch.  3. 

Edward  I.  and  Edward  III.  granted  the  liberty  of  holding 
yearly  a  juft  viris  militaribiis  comitatus  Lincoln.  Richard  Red- 
man, and  his  three  companions  in  arms,  had  the  licenfe  of 
Richard  II.  hajliludere  cum  Willielmo  Halberton  cum  tribus  focus 
apud  civitat.  Carliol.    And  a  fimilar  liberty  was  granted  to  John 

N  n  de 
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de  Gray  by  Henry  IV.  CottoJii  PoJIbuma,  p.  63.  Edward  I. 
commanded,  by  proclamation,  that  no  torneaments  or  jufting, 
or  feeking  of  adventures,  and  no  feats  of  arms  fliould  be  cele- 
brated  or   undertaken    without   his   permiffion.     '  Publice  fecit 

*  proclamari,  et  firmiter  inhiberi,  ne  quia,  fub  forisfadura  terra- 
Vrurn  et  omnium  tenementorum,  torneare,  bordeare,  juftas  face- 
'  re,  aventuras  quaerere,  feu  alias  ad  arma  ire  praefumat,  fine  li- 

*  centia  Regis  fpeciali.'  Cot.  Pojl.  p.  67.  There  are  alfo  prohi- 
bitions of  torneaments  by  Henry  III.  and  other  princes.  They 
command  all  earls,  barons,  knights,  and  others,  under  their  faith, 
homage,  and  affedtion,  and  under  pain  of  lofing  their  lands  and 
tenements,  that  they  prefume  not  to  torney,  make  jufts,  feek  ad- 
ventures, or  go  to  feats  of  arms  within  the  realm,  without 
the  King's  exprefs  leave.     See  Appendix^  No.  V. 

{10)  '  Turn   ad  negotia,  nee  minus  faepe  ad  convivia,  proce- 
*  dunt  armati.^     Tacit,  de  Mor.  Geim.  c  22.. 

This  ufage  continued  during  the  middle  times.  The  pofte- 
rity  of  the  Germans  went  in  armour  to  their  parliaments  and 
public  councils,  and  to  their  private  vilits  and  meetings.  Jullice, 
fays  Mezerayt  was  rendered  among  the  Franks  by  people  in 
arms  :  The  axe  and  the  buckler  were  hung  upon  a  pillar  in  the 
midll  of  the  malle  or  the  court.  See  his  hiftory  under  Clotaire  II. 
From  this  pradice  among  the  Anglo-Saxons,  the  hundred  court 
was,  in  fome  counties,  called  the  Wapentake,     The  hundreder, 

holding 
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holding  up  his  lance,  it  was  touched  by  thofe  of  all  the  members, 
and  thus  the  affembly  was  conftituted.  LL.  Edivard.  Confef.c.  33. 
IVapnu,  fays  Whitelocke,  is  arms,  and  tac,  touch.  Notes  upon  the 
King^s  ivrit  for  members  of  Parliament^  'vol.  1.  p.  39. 

To  this  day,  in  the  kingdoms  of  Europe,  the  wearing  of  a 
fword  is  a  part  of  drefs.  We  go  in  arms  to  a  feaft  as  well  as  to 
a  battle,  and  retain,  in  orderly  times,  a  cultom  which  habitual 
danger,  and  the  defeiVts  of  legiflation,  made  necelfary  to  barba- 
rians. The  clergy,  it  feeins,  pertinacioufly  oppofed  the  cuftom, 
and  it  was  retained  with  ohftinacy.  What  is  more  furprifmg, 
they  have  cealed  to  exclaim  againft  it,  and  yet  it  continues  ! 

(11)  'Senium  reliquifle  praecipuum   flagitium.     Nee  aut  fa- 

*  cris  adefle,  aut  concilium  mire  ignominiofo  fas.'  Tacit,  de  Mor, 
Certn.  c.  6. 

Hence  a  high  compofition  was  allowed  to  the  Frank,  who 
had  been  reproached  mjunoufly  with  the  lofs  of  his  fhield.  *  Si 
'  quis  homo   ingenuus   alio  impropt  raverit,  quod  fcutum  fuum 

*  jadlaflet,  et  fuga  lapfus  fuiflet,  et  non  potuerit  adprobare,  DC. 

*  den.  qui  faciunt  fol.  xv.  culpabilis  judicttur.'  F actus  legis  Sa~ 
licae,  ap.  Georgifch.  p.  bq.  It  was  by  raifmg  him  aloft  on  a 
fhield,  and  fupporting  him  on  their  fhoulders,  that  the  Germans 
proclaimed  their  foverergn,  or  lii'tcd  up  a  general  to  command  their 
armies.     Tacit.  Hijl.  lib.  4.  c.  15.     It  was  by  the  fame  ceremony 

N  n  2  that 
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that  the  Kings  of  the  Franks  were  acknowledged.  This  was 
their  inauguration.  The  efcutcheon  or  Ihield,  fays  Favme,  is 
the  effential  note  of  a  nobleman,  a  knight,  and  an  efquire. 
Theatre  of  Honour,  book  i.  cb.  2. 

The  ufages  which  had  their  rife  from  arms,  make  a  curious 
figure  in  the  Gothic  nations.  We  know  from  Tacitus,  that  the 
founding  or  clafliing  of  arms,  exprefled  approbation  in  the  Ger- 
man affemblies  ;  that  a  javelin  wet  with  blood,  and  a  war  horfe, 
were  the  rewards  of  German  valour ;  that  fuits  of  armour  were 
a  flattering  prefent  to  the  more  diftinguifhed  chiefs  in  the  Ger- 
man communities  ;  that  an  interchange  of  arms  conftituted  the 
ceremonial  of  marriage  among  this  people;  and,  that  their  only- 
public  amufement  was  the  leaping  amidft  the  threatening  points 
of  fwords  and  lances.     De  Mor.  Germ.  c.  11.  15.  18.  24. 

Charlemagne  ufed  to  feal  his  treaties  with  the  pommel  of  his 
fword :  '  With  the  point  of  it,'  faid  he,  '  I  will  maintain  them.' 
St.  Foix,  EJJ.  Hiji.  'vol.  2.  p.  74.  To  take  his  arms  from  a  free 
man,  was  to  deprive  him  ot  his  rank,  and  to  reduce  him  to  the 
condition  of  a  fl  ive.  LL.  Aljr.  c.  I.  And  to  put  into  the  hands 
of  a  flave  the  arms  ot  a  free  man,  was  to  give  him  his  liberty. 
When  an  individujl  gave  his  oath  in  a  court,  or  would  bind 
himfelt  in  the  moft  lolemn  manner  to  the  performance  of  his 
c'intradts,  he  laid  his  haj^d  on  his  fword.  In  the  judicial  com- 
bat, the  cuftoms  growing  out  of  arms  were  numerous :  Thus, 

to 
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to  ftrike  a  peiTon  with  a  club,  or  to  give  lii  n  a  blow  on  th?  face, 
wns  CO  treat  liun  like  a  villcu) :  b^caufe  villeins  were  permitted  to 
fight  only  with  clubs,  and  were  not  allowed  to  over  their  faces 
with  armour.  Vcfprit  dcs  Loix,  iiv.  28.  ch.  zo.  A  tree  man 
could  not  part  with  his  f'word  as  a  part  of  his  ranibme.  LL. 
Longobard.  lib.  i.  tit.  ;  1.  /.  33.  And  what  fhows,  in  a  p.srticular 
manner,  the  feverity  of  the  foreft-laws,  the  killing  of  a  royal  (tag 
interred  the  lols  oi  the  fhicld,  or  the  reduQion  of  a  free  man  to 
a  Have.  LL.  FoiejL  Canut.  c.  25.  From  the  change  of  arms 
there  refulred  a  ci.ange  of  ufages.  Thus,  when  archery  was  in- 
troduced, to  wound  the  finger  which  fends  off  the  arrow,  was 
punilhed  more  feverely  than  the  maiming  of  the  other  lingers. 
Lindenbr.  Glojf.  voc.  Digitus. 

The  old  Germans  ruOied  to  battle  with  a  loud  noife,  applying 
their  fliields  to  their  mouths,  that  their  voices  might  rile  by  re- 
percuffion  into  a  fuller  and  more  fonorous  fwell.  '  Sunt  illis  haec 
'  quoque  carmina,  quorum  relalu  quern  barditum  vocant,  accen- 
'  dunt  aninios,  futuraeque  pugnae  fortunam  ipib  cantu  auguran- 
'  tur ;  terrent  enim,  trepidantve,  prout  fonuit  acies.  Nee  tarn 
'  voces  illae,  quam  virtutis  conceutus  videntur.  Affeitatur  prae- 
•  cipuc  alperitas  foni,  ct  fradum  murmur,  objedis  ad  os  fcutis, 
'  quo  plcnior  et  gravior  vox  repercufTu  intumefcat.'  Tacit,  de 
Mor.  Germ.  c.  ^. 
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It  merits  obfervation,  that,  from  this  ufage,  there  grew  the  cry 
d'armes  of  the  middle  ages.  Thefe  cries  were  fuppofed  to  incite 
to  valour,  and  to  make  the  foldier  precipitate  himfelf  upon  the 
enemy.  Montjoie  Saint  Denis ^  was  a  famous  cry  of  the  Franks. 
Dens  adjwva,  Deus  'uult^  were  cries  during  the  crufades.  Every 
banneret,  or  every  knight  who  had  a  banner,  had  a  cry  peculiar 
to  himfelf  and  the  troops  under  him.  Barons  had  alfo  their 
cries.  There  were  thus  general  and  particular  cries.  While  fiefs 
and  the  feudal  militia  continued,  thefe  cries  prevailed  in  Eu- 
rope. They  were  loft  on  the  introduction  of  an  improved  mi- 
litary difcipline,  and  of  ftanding  armies.  Perhaps,  it  is  to  thefe 
cries,  that  we  muft  trace  the  origin  of  the  mottos  to  enfigns 
armorial. 

(12)  *  Scuta  leEiiJfimis  coloribtis  diftinguunt.'  Tacit,  de  Mor. 
Germ.  c.  6. 

On  the  foundation  of  the /agtiiiiy  or  the  fliort  vcft  of  the  Gaul 
and  the  German,  which  covered  his  arms,  fhoulders,  and  breaft, 
coats  0/  arms  arofe.    '  La  cotte  d'armes  a  efte  le  vetement  le  plus 

*  ordinaire  des  anciens  Gaulois:   il  cftoit  appelle  par  eux  Jagiim^ 

*  d'ou  nous  avons  emprunte  le  mot  dcjaye^  ou  de  fay  on.''    Dif- 
fert.  i.  Jnr  PHiJloire  de  St  Loiiisy  p.  127.      '  Tegumen  omnibus 

'■  Jagum^  fays  Tacitus^  c.  1 7. 

According  to  this  inftrudive  hiftorian,  the  fagum  was  adorned 
with  fpots  and  with  bits  of  fur.  '  Eligunt  feras,  et  detrada  vela- 
'  mina  fpargunt  maculis,  pellibufque  belluarum.'    c.  1 7.     And 

we 
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we  know  from  Herodiati,  that  it  was  fometimes  ornamented  with 
niver.     Lib.  4. 

Thefe  things  are  very  curious ;  and  it  is  impofTible  not  to  fee 
in  them  the  colours,  the  furs,  and  the  metals  which  are  the  ma- 
terials of  the  fcience  of  blazonry. 

When  Tacitus  mentions  the  fhield,  he  takes  occafion  to  re- 
mark, that  the  German  warriours  had  the  knowledge  of  coats  of 
mail,  and  of  head-pieces  or  hehnets,  but  feldom  made  ufe  of  them. 
His  words  are  '  Paucis  loricae,  vix  uni  alterive  caffis,  aut  galea.' 
c.  6.     They  were  about  to  be  more  fafhionable. 

(13)  Valer.  Maximus,  lib.  5.  c.  6.  Florus,  Rom.  Rer.  Hift. 
lib.  3.  c.  3. 

{14)  Thefe  captives  were  of  the  tribe  of  the  Catti,  a  Germa- 
nic people ;  for,  it  is  furely  this  tribe  that  Dio  means,  when  he 
fpeaks  of  the  C<?«Ki.  '  Horum  captae  a  Romanis  uxores,  inter- 
'  rogatae  ab  Antonino,  utrum  vendi,  an  occidi  mallent,  mori  fe 
'  malle  refponderunt :  quumque  effent  poftea  venditae,  omncs 
'  mortem  fibi  confciverunt :  NonnuUae  una  filios  intertecerunt.' 
Excerpt  e  Dion,  p,  876.  A  multitude  of  examples,  to  the  fame 
purpofe,  might  eafily  be  colle(Sted,  if  it  were  neceffary. 


But, 
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But,  while  we  refled  on  thefe  things,  it  muft  not  be  fancied, 
that  the  German  women  were  deficient  in  gentlenefs.  A  high 
indcjiendent  fpirit  is  not  inconfillent  with  the  fofteft  paflions. 
There  are  a  few  beautiful  and  energetic  words  in  Tacitus.,  which 
may  be  employed  on  this  occafion,  and  finely  exprefs  the  di* 
flinitive  charad;ers  of  the  fexes  in  antient  Germany.  '  Lamenta 
'  ac  lacrymas  cito  :  dolorem  et  triftitiam  tarde  ponunt.  Feminls 
'  lugere  honeftum  eft  ;  viris  meminiffe.'     De  Mor.  Gerffi.  c.  27. 

(15)  Tacit,  de  Mor.  Germ.  c.  7. 

(16)  Saint  Foix,  Effais  Hifloriq.  fur  Paris,  torn.  5.  p.  184. 

{17)  '  Regnator  omnium  Deus,  cetera  fubjeda  atque  parentia.' 
Tacit,  de  Mor.  Germ.  c.  39.  This  teftimony  of  the  purity  of  the 
German  theology,  is  well  illuftrated  by  the  following  paflage  of 
the  Icelandic  Edda. 

•  Ganglerus  orfus  eft  tunc  fuum  fermonem.     Quis  eft  fupre- 

*  mus,  feu  primus  deorum  ?  Har.  refpondet :  Qui  noftra  lingua 
'  Pantopater  dicitur.    Tunc  Gang.    Ubi  eft  hie  Deus  ?    Aut  quid 

*  poteft  tfEcere  ?  Aut   quid  voluit   ad  gloriam   fuam  manifeftan- 

*  dam  ?  Har,  refp.  Ille  vivit  per  omne  aeviim.,  ac  gubernat  om- 
'  ne  regmimjutim,  et  magnas  partes  er  par'vas.^  Edda,  ap.  North- 
ern Antiq.  vol,  2.  p.  283. 
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(18)  '  Aufpicia,  fortefque  ut  qui  maxime  obfervant.'  Tacit, 
de  Mor.  Germ  c.  9.  See  alfo,  Du  Cange,  voc.  Aticones  et  Sors. 
The  following  form  of  divination  was  common  to  all  the  Ger- 
man tribes.     '  Firgam  frugitcrae  arbori  decifam,  in  furculos  am- 

*  putant,   eofque  notis  quibufdam    difcretos  fuper  candidam  vef- 

*  tem  temere  acfortuito  fpargunt.  Mox  fi  publice  confulatur  fa- 

*  cerdos  civitatis,  fin  privatim,  ipfe  pater  familiae  precatus  deos, 

*  coelumque  fufpiciens,  ter  fingulos  toUit,  fublatos  fecundum  im- 
'  preflam  ante  notam  interpretatur.'  J)e  Mor.  Gerfu.  c.  10.  Of 
this  folly,  there  is  yet  a  remain  in  the  Baguette  Divinatoire  of 
the  miners  in  Germany  ;  and  it  is  to  be  obferved,  that  the  he- 
ralds of  the  Franks  had  confecrated  l%uigs,  which  they  bore  as 
the  emblems  of  peace.  Thus  the  heralds  fent  by  Gundobald  to 
Guntram  appeared  '  cum  virgis  confecratts,  juxta  ritum  Fran- 
'  corum,  lit  fcilicet  non  contingerentur  ab  ullo.'  Gregory  of 
Tours^  lib.  7.  c.  32.  But,  what  is  more  remarkable,  thele  tivigs 
came  to  figure  in  the  inveftiture  of  lands.  Hence  the  feoffment 
or  (aCme  per  JuJIem  et  per  bacuhwi-,  per  <virgam  ct  per  ramtim. 
Hence  the  tenure  par  la  •verge.,  which  is  formally  treated  by  Lit- 
tleton. On  what  a  fi mplc  foundation  does  there  rife  inftitu- 
tions,  important  and  interefting  in  bufinefs  and  fociety ! 

(19)  Hence  the.  Gothic  ordeals,  the  fire  ordeal,  and  the  water 
ordeal.  Of  the  antiquity  of  thefe  trials  I  have  fpoken  in  an- 
other work.  ly'Jfcrt.  on  the  Antiq.  of  the  Eng.  Con/lit  ut.  part  4. 
It  is  obfevable,   that  the  trials  of   fire  and  water,  though  abfurd 

O  o  in 
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in  the  greateft  degree,   were  much  encouraged  by  the  Chrlflian 
clergy.     What  is  more  difgraceful  to  them,  they  invented  modes 
of  trial,  founded   in  the   fame   fuperftition,    and  not  lefs  abfurd. 
Thefe  were  the  judgment  of  the  crofs,  the  corfned  or  confecrated 
morfel,    the  Eucharift,    and  the  fortes  Jan^orum.     By  the   firft, 
the  criminal  was  to  remain  with  his  arms  extended  before  a  crofs 
for  fix  or  feven  hours,  without  motion.     If  he  failed  in  fuftain- 
ing  this  trial,  he  loft  his  caufe,  and  was  judged  guilty.     By  the 
fecond,  the  accufed  perfon  fwallowed.  a  bit  of  bread  or  cheefe,  o- 
ver  which  the  prieft  had  muttered  a  form  of  execration.     If  he 
was  guilty,  he  was  fufFocated  by  the  morfel ;  if  innocent,   he  e- 
fcaped  without  injury.     In  the  judgment  of  the  Eucharift,   the 
fymbols  of  the  blood  and  body  of  Chrift  were  employed  ;  and 
they  convided  the  guilty,  by  a£ting  as  a  poifon,  which  inflidled 
death  or  ficknefs.     The  fortes  Jan5iorum  confifted  in  the  open- 
ing, at  a  venture,  the  Bible,  or  any  holy  book,  and  in  confidering 
as  oracular  the  firft  paflage  that  prefented  itfelf.     See  Du  Cangci, 
voc.  Cruxy  Corfned,   Eucharifia,  Sors.     This  impiety,  and  thefe 
impofitions  on  the  common  underftanding  of  mankind,  advan- 
ced the  temporal  emolument  of  the  priefthood  ;  an  end,  which  is 
at  all  times  more  important  to  them  than  the  interefts  of  religioa 
and  virtue. 

(20)  '  Matrem  Deum  venerantur.     Infigne  fupcrftItionis,yc)r- 
'  mas  apronim  geftant.    Id  pro  armis  omniumque  tu:eh,fecurum 

•  deac 
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<  deae  cultorem  etlam  inter  hoftes  praeftat.'    Tacit,  de  Mor.  Germ. 
f-  45- 

*  I  know  a  fong,'   faid  Odin,   '  by  which  I  foften  and  inchant 

*  the  arms  of  my  enemies,  and  render  their  weapons  of  none  ef- 

*  fed.     1  know  a  fong  which   I   need   only  to  fing,   when  mea  ' 

*  have  loaded  me  with    bonds;    for  the   moment  1  fing  it,    my 

*  chams  tall  to  pieces,   and  I  walk  forth  at   liberty.     1  know  a 

*  fong  ufetul  to  all  mankmd ;  for,  as  foon  as  hatred  inflames  the 

*  fons  of  men,  the  moment  I  fing  it,  they  are  appealed.    1  know 

*  a  long  of  fuch  virtue,  that,  were  1  caught  in  a  ftorm,  I  can  hufli 

*  the  winds,  and  render  the  air  pertedly  calm.'  7/j<?  Magic  of 
Odin,  dp.  North.  Antiq.  ■vol.  2.  p.  21 7.  Du  Cange,  Literae  Solu~ 
toriac,  et  voc.  Incantare. 

By  fecret  or  magical  operations,  it  was  net  only  fuppofed,  that 
men  could  defend  themfelves  againft  all  dangers  whatever,  and 
render  themfelves  invulnerable  ;  but  that  they  could  even  change 
themfelves  into  wolves,  and  other  animals.  The  word  ivernvoiff 
exprefled  this  m.etamorphofis,  and  the  extravagancy  is  to  be  tra- 
ced to  a  diftant  antiquity.  '  Neuri,  ut  accepimus,  ftatis  tempori- 
'  bus  in  liipos  transfigurantur  ;  delude,  exa«£lo  fpatio  quod  huic 
'  forti  altributum  eft,  in  priflinam  faciem  revertuntur.'  Solinust 
c.  15.  To  late  times  this  ridiculous  fancy  was  continued  down 
among  the  Irifli  ;  and  Cimide^i  was  puzzled  to  account  for  it. 
Britmnia  by  Gihjon^  'vol.  2.  />.  1350. 

O02  (21) 
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(21)  Thefe  things  appear  clearly  and  ftrongly  from  the  laws 
which  were  made  againft  them,  after  the  introduction  of  Chri- 
ftianity,  and  from  other  authentic  evidence.  Capit.  Kar.  et  Liid. 
lib.  7.  LL.  Longobard.  lib.  2.  tit.  38.  Du  Cange,  voc.  Fons., 
Arbor,  6'C.  Ptlloiitier^  Hiji.  des  Celtes,  'uol.  2.  edit,  par  MonJ.  de 
Chiniac. 

(22)  Du  Cange,  voc.  Fadus,  Fada,  Caragus,  Dufii,  Follcli 
DaetJiones,  Ttmpejlarii.  Edda.  KeyJJer,  Antiq.  Septentr.  et  Celt, 
Here  we  have  the  fource  of  the  wonders  and  extravagancies  of 
the  old  romance. 

(23)  '  Deo  imperante  quern  adejfe  bellantibiis  credunt.'  Tacit, 
de  Mor.  Germ.  c.  7.  This  deity  was  called  Teut  or  Tis.  After 
the  age  of  Tacitus.,  if  I  am  not  miftaken,  he  had  ulually  the 
name  of  Odin ;  and,  it  is  of  Oditi  that  IVormius  thus  exprelfes 
himfelf,  '  Suam  implorantibus  opem  in  bcllo,  inl'tar  fenis  mono- 

*  culi  equo  infidentis,  et  albo  clypeo  tedi,   quandoque  fe  confpi- 

*  ciendum  praebuit.'     Mommient.  Dan.  c.  4. 

(24)  Traces  of  the  fpirit  of  gallantry  and  love,  it  is  to  be  re- 
marked, appear  in  a  flriking  manner,  even  in  the  religious  fy- 
ftem  of  the  Gothic  nations. 

*  Freya,'  fays  the  Edda,  «  is  the  moft  propitious  of  the  god- 

*  defies.     1  he  place  which  ihe  inhabits  in  heaven  is  called  "  the 

"  union 
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"  union  of  the  people."  She  goes  on  horfeback  to  every  place 
'  where  battles  are  fought,  and  afferts  licr  right  to  one  iialf  of 
'  the  flain ;  the  other  half  belongs  to  Odin.  Her  palace  is  large 
'  and  magnificent ;  thence  (he  fallies  forth  in  a  chariot  drawn  by 
'  two  cats.  She  lends  a  very  favourable  ear  to  thofe  who  fue  for 
'  her  afliftance.     It  is  from  her  that  the  ladies  have  received  the 

•  name  which  we  give  them  in  our  language.    She  is  very  much 

♦  delighted  with  the  fongs  of  lovers  ;  and  fuch  as  would  be  hap- 
'  py  in  their  amours,  ought  to  worlhip  this  goddefs.'     />.  76. 

In  another  fable  of  the  Edda,  there  are  the  following  particu- 
lars. *  Gefione  is  a  virgin,  and   takes  into  her  fervice  all  chafte 

*  maids  after  their  death.  Fylla,  who  is  alio  a  virgin,  wears 
'  her  beautiful  locks  flowing  over   her  llioulders.     Her  head  is 

•  adorned  with  a  golden  riband.  She  is  entrufted  with  the  toil- 
'  lette  and  flippers  of  Frigga,  and  admitted  into  the  moft  impor- 

'  tant  fccrets  of  that  goddefs Siona   employs   herfelf 

'  m  turning  men's  hearts  and  thoughts  to  love,  and  in  making 
'  young  men  and  maidens  well  with  each  other.  Hence  lovers 
'  bear  her  name.     Lovna  is  fo  good  and    gracious,  and  accords 

♦  fo  heartily  to  the  tender  vows  of  men,  that,  by  a  peculiar  power 

*  which  Odin  and  Frigga  have  given  her,  flie  can  reconcile  lo- 
'  vers  the  moft  at  variance.     Varra  prefides  over  the  oaths  that 

*  men  make,  and  particularly  over  the  promifes  of  lovers.  She 
'  is  attentive  to  all  concealed  engagements  of  that  kind,  and  pu- 

*  nifhes 
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*  niflies  thofe  who  keep  not  their  plighted  troth.'     Ibid.  p.  96. 
97. 

It  is  alfo  remarkable,  that,  in  the  Gothic  Elyfium,  it  was  beau- 
tiful virgins  named  Valkyriae.,  who  poured  out  their  liquor  to  the 
heroes.     Keyjler.,  Antiq.  Scptr.  et  Celt,  />.  1 52. 

(25)  5'^  Falaye,  fpeaking  of  the  candidates  for  chivnlry,  fays, 

*  Les  premieres   le9ons  qu'on   leur   donnoit   regard  lient  princi- 

*  palement  Vamoiir  de  Dieii  et  des  dailies^  c'eft  a  dire,  la  religion  et 

*  la  galanterie.'  Mem.  fur  Vancienne  cheval.  tome  i.  p.  7.  The 
Chriftian  knight  was  not  lefs  devout  than  the  Pagan  warriour. 
Anciently,  during  the  celebration  of  mafs  in  every  country  of 
Europe,  he  drew  his  fword,  and  held  it  out  naked,  in  teftimony 
of  his  readinefs  to  defend  the  faith  of  Chrift.  Favine,  p.  54. 
Keyjler.,  Antiq.Jek^.  Celt.  p.  164. 

It  was  the  influence  of  fuch  manners  which  induced  '  that  a- 
'  greeable  libertine  Boccace  very  ferioufly  to  give  thanks  to  God 
'  Almighty  and  the  Ladies  for  their  affiftance  in  defending  him 
«  againft  his  enemies  ;'  and  which  made  Petrarch  compare  '  his 
'  miflrefs  Laura  to  Jefus  Chrift  ;'  circumftances  which  appeared 
fo  abfurd  to  Mr  Hume.     See  his  EJfoys,  p.  277. 

When  the  Count  de  Dunois  was  about  to  attack  the  Englifli 
army 'which  befieged  Montargis,  la  Hire,  a  knight  and  a  man  of 

fafliion 
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faftiion  who  ferved  under  him,  having  received  abfolution,  join- 
ed devoutly  his  hands,  and  thus  prayed.  '  Dicu,  j  ■  te  pric  tjie 
*■  tu  fafTes  aujourd'hui  pour  la  Hire  autant  qie  tu  voudrois  que 

*  la  Hire  fiil  pour  toi,  s'il  etoit  Dieu,  et  tu  tulfcs  la  Hire.'  Si 
Foixy  E/f.  h'lfi.  tome  i.  p.  347. 

A  pidure,  not  lefs  flrange,  and  ftill  more  profane,  is  in  the 
poetry  of  Deudes  de  Prudes^  a  canon  who  had  the  reputation  of 
being  wife  and  fpiritual.  He  thus  laments  the  death  of  Brunet, 
a  troubadour,  or  one  of  the  provencal  bards.  '  11  chanioit  {i 
'  bien,  que  les  roflignols  fe  taiflbient  d'admiration  pour  I'eutendre. 
'  Auffi  Dieu  I'a  t'il  pris  pour  fon  ufage.     Je  prie  Dieu  de  le  pla- 

*  cer  a  fa  droite.     Si  la  Vierge  aime   les   gens   courtois,  qu'elle 

*  prenne  celui-la.'     Hijloire  Utter  aire  des  Troubadours^  tome  i, 
p.  320. 

Thefe  ftrokes  are  exprefTive,  and  illuftrate,  more  than  themofi: 
careful  reafonings,  the  nature  and  fpirit  of  the  devotion  ot  the 
ages  of  chivalry.  Amidft  the  decencies  and  the  proprieties 
which  philofophy  introduces  in  cultivated  times,  we  look  ba^k, 
with  furprife,  to  this  grofs  familiarity  with  the  fupreme  Being, 
and  to  this  blafphemous  infolence.  Yet,  it  is  diflicult,  at  the 
fame  time,  not  to  remember,  that  thefe  things  are  equalled,  if 
not  exceeded,  among  us,  by  thofe  gloomy  and  fanatical  men,, 
who,  having  got  what  they  term  the  nenxj  light,  conceit  them- 
felves  the  fociety  of  the  ele^y  and  the/riends  of  God  ! 

SEC- 
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SECTION        V. 


(0  'T^^HE  charader  or  ftatlon  which  preceded  knighthood, 
J  was  that  of  the  eaiyer,  or  armour-bearer.  The 
candidate  for  chivalry  had  formerly  been  a  pagCt  a  valet,  or  a 
damoi/eau.  The  laft  term  was  applied  to  the  fons  of  men  of 
rank.  G.  Andre  de  la  Roque,  Traite  de  la  iioblejje,  p.  7.  Moeurs 
des  Francois  par  le  Gmdre,  p.  63.  Daniel,  Hijl.de  la  milice 
Franpife,  tome  I.  p.  94.  95.  St  Palaye  Mem.  Jiir  Pane.  Cheval. 
partie  i. 

In  thofe  times,  the  terms  page  and  njalet  were  not  expreflive 
of  meannefs  and  low  condition,  as  at  prefent.  Du  Cange,  "vod 
Valeti  et  Domicellus.  Sir  John  Forte/cue,  who  was  chief  juftice 
under  Henry   VI.   has   obfervcd,   when   fpeaking  of  England, 

*  Sunt  Vateiii  diverfi  in  regione  ilia  qui  plus  quam  fexcenta  fcuta 

*  per  annum  expendere  poflunt.'    De  Laud.  Leg.  Angliae,  c.  29. 

(2)  The  age  of  knighthood,  it  is  probable,  varied  with  the 
nature  and  weight  of  the  arms  which  were  in  ufe  at  different 
periods.  In  general,  it  has  been  fixed  by  antiquaries  and  hifto- 
rians  at  21  years,     Ihis  rule,  however,  could  be  infringed  in 

favour 
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favour  of  fignal  merit  or  high  birth.  The  noviciate  of  the  knight 
commenced  in  his  feventh  year.  In  that  lender  age,  he  turned 
his  attention  to  the  art  of  war,  his  miilrefs,  and  his  catechifm. 
Daniel,  Milice  Francoi/e,  lib.  3.  ch.  4.  Kdiq.  Spelman,  p.  174. 
St  Palaye,  Miin.fur  l\mc.  Cheval.  partic  i. 

(3)  The  power  of  the  German  priefts  did  not  efcape  the  pe- 
netration of  Tacitus.  '  Neque  animadvertere,  neque  vincire, 
'  neque  verberare  quldem  nifi  facerdotibus  permiffum.'  De  Mor. 
Germ.  c.  7.  The  Chriftian  priefts  were  no  lefs  fclfilli  and  am- 
bitious. In  every  country  of  Europe,  they  attained  immenfe 
weahh,  and  prodigious  influence.  They  prefided  in  the  inferi- 
or courts  with  the  civil  magiftrates  ;  they  took  their  feats  in  the 
national  aflerablies  ;  and,  in  the  preambles  of  the  barbaric  laws, 
they  are  often  mentioned  next  to  the  Kings   themfelves.    '  Inci- 

*  piunt,'  fays  the  prologue  to  the  Capitularies  of  Charlemagne, 

*  capitula  regum   et  epifcoponwi,   maximeque  nobiliuni  omnium 

*  Francorum.'  Baluz.  Capit.  Reg.  Franc,  tome  \.p.  698.  It  is 
thus,  alfo,  in  fome  of  the  prefaces  to  the  Anglo-Saxon  laws. 
The  powers  they  aflumed  were  exorbitant,  and  often  improper- 
ly exercifed.     To  ufe  the  ftrong  language  of  Bacon,  '  they  were 

*  lovers  of  lordlhips,  and  tnniblers  of  ftates.'  Hi/l.  a7id polit, 
diJcQurJe  on  the  laivs  and  government  of  England. 

(4)  Selden,  Tit.  hon.  part.  2.  ch.  5.  fedt.  34.   35.     Aflimole, 
Inftlcutious  of  the  Garter,  ch.  1.  fed.  9.    Du  Cange,  voc.  Miles. 

P  p  ,  Daniel, 
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Daniel,  Millce  Fran9oire,  lib.  3.  ch.  4.  La  Roque,  p.  354.  356. 
A  defcription  of  the  ceremonies  ufed  at  the  creation  of  knights 
of  the  bath,  is  inl'erted  in  the  Appendix,  No.  6.  They  were 
nearly  the  fame  with  thofe  employed  in  the  creation  of  the 
knight-bachelor,  and  illuftrate  the  manners  of  old  times. 

(5)  The  feffiim  tyrocinii,  which  is  the  name  given  in  the  old 
hiftorians  to  the  rejoicings  on  the  invettiture  of  knighthood, 
often  lafted  many  days  ;  and,  in  the  cafes  of  perfons  of  diftinc- 
tion,  was  folemnized  with  torneaments  and  fhows.  The  feafon 
of  torneaments  was  alfo  embraced  as  a  fit  occafion  for  conferring 
knighthood  on  thofe  whofe  birth  and  fortune  did  not  entitle 
them  to  exhibit  thel'e  folemnities.  And  this,  from  the  principle 
of  giving  encouragement  to  the  military  art.  For  the  fame  rea- 
fon,  pubHc  entries  into  cities,  coronations,  and  feftivals  of  every 
kind,  were  opportunities  for  the  creation  of  knights. 

(6)  Spelman,  voc.  Auxilium.  Aflimole,  ch.  i.  feQ.  9.  St, 
Palaye,  torn,  i.  p.  195.  248.  Daniel,  Milice  Francoife,  liv.  3. 
ch.  4. 

When  the  celebrated  Joan  d'  Arc  ralfed  the  fiege  of  Or- 
leans, the  Englifli  commander,  the  Earl  of  Suffolk,  '  was  obli- 
'  ged  to  yield  himfel^  prifoner  to  a  French  man  called  Renaud  ; 
'  but,  before  he  fubmitted,  he  afked  his  adverfary  whether  he 
*  was  a  gentleman  ?     On  receiving  a  fatisfadory  anfwer,  he  de- 
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*  manded,  Whether  he  was  a  kni  •bf  ?  R'^naud  repl'u-d,  That  he 

*  h.id  not  yet  attained  that  honour.    Then  I  viakc  you  one,  replied 

*  Suffolk.     Upon    which  he  gave  hiai  the  bloiv  with  his  fword, 

*  which   duhhed    him   into  that  fraternity  ;  a^^d  he  immediately 

*  furrendered  himfelf  his  prifoner.'       Hume,  njol.  z.  p.  340. 

('7)  The  knights  affeded  great  magnificence,  and  more  parti- 
cularly  after  the   holy  wars.     '  Portabant  autem  diverfi  generis 

*  fpecies  preciofas,  aurum  et  argentum,    pallia  oioferica,   purpu- 

*  ram,   ficlades,   ollruiu  et    muUiloriniu-.n   veftiuni   ornamenta ; 

*  praeterea  arma  varia,   tela  multiplicis  generis,   infinitas  loricas, 

*  cukitras   de  lerico  acu  variatas  operoCe,  papiliones  et  teatoria 
'  preciofiffi;Tia,'  v5cc.       Bro.npton^  ap.  Baron.  Angl.  p.  28 i. 

(8)  The  horfe  and  armour  of  a  knight  were  called  his  contc- 
nementnm,  or  countenance.  Selden^  Tit,  Hon.  part  2.  cb.  5.  feci. 
37- 

The  refpedful  behaviour,  even  to  vanquiflied  knights,  and 
indeed  the  extreme  honour  in  which  knights  in  general  were 
held,  is  exemplified  very  ftrongly  in  the  condu£l  of  Edward  III. 
to  Euftace  de  Ribaumont.  This  prince  thought  it  neceUary  to 
leave  England  privately  for  the  protedion  of  Calais,  and  carried 
with  him  the  Prince  of  Wales.  The  day  after  his  arrival  at 
Calais,  a  battle  enlued  between  his  troops  and  the  French  forces 
commanded  by  Geoffrey  de  Charni,  who,  notwithlianding  the 
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truce  which  had  been  concluded  between  the  contending  powers, 
had  bribed  the  governor  of  Calais  to  furrender  the  place  to  him. 
To  prevent  this  circumftance,  was  the  intention  of  Edward's 
vifit. 

This  great  prince,  who  fought  as  a  private  gentleman  under 
Sir  Walter  Manny,  encountered  Euftace  de  Ribaumont,  a  hardy 
and  valorous  knight,  who  beat  him  twice  to  the  ground.  Pufh- 
ed  to  extremity,  Edward  had  occafion  for  all  his  ftrength  and 
addrefs.  After  an  encounter,  fharp  and  dangerous,  he  vanquifh- 
ed  his  antagonift,  who  furrendering  his  fword,  yielded  himfelf 
his  prifoner.  The  next  day  the  Englifh  enjoyed  their  vidlory, 
and  in  the  evening  the  French  prifoners  were  invited  to  fup  with 
the  Prince  of  Wales  and  the  Englifli  nobility.  After  fupper, 
Edward  himfelf  entered  the  apartment,  and  converfed,  in  a  (train 
of  compliment  and  familiarity,  with  the  prifoners.  His  beha- 
viour to  his  antagonift  Euftace  de  Ribaumont  was  more  particu- 
larly attentive,  and  is  thus  defcribed  by  Froiffard.  '  Vint  le  Roi 
'  a  Meflire  Euftache   de   Ribaumont :    Vous  etes  le  chevalier  au 

*  monde  que  vcifle  onques  plus   vaillamment  aflaillir  fes  encmis, 

*  ne  fon  corps  deffendre,   ni  ne  me  trouvai  onques  en  bataille  ou 

*  je   veifle  qui    tiint  me   donnaft  affaire  corps  a  corps,  que  vous 

*  avez  hui  fait ;  fi  vous  en  donne  le  prix  fur   tous  les  chevaliers 

*  de  ma  court  par  droite  fentence.  Adonc  print  le  roi  fon  cha- 
'  pelet  qu'il  portoit  fur  fon  chef  (qui  etoit  bon  et  riche)  et  le  meift 

*  fur  le  chef  de  Moaleigncur  Euftache,  et  dit :  Monieigneur  Eu- 

'  ftache> 
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'  ftache,  je  vous  donne  ce  chapelet  pour  le  mieux  combattant  de 
'  la  journee  de  ceux  du  dedans  et  du  dehors,  et  vous  prie  que 

♦  vous  le  portez  cette  annee  pour  I'amour  de  moi.     Je  fai  que 

*  vous  etes  gai  et  amoureux,  et  que  voloatiers  vous  trouves  entre 
'  dames  et  damoifelles,   fi  dites  par  tout  ou  vous  irez,  que  je  le 

*  vous  ai  donne.  Si  vous  quite  votre  prifon,  et  vous  en  pouvez 
'  partir  demain,  s'il  vous  plaift.'     an.  1348.  .   . 

(9)  Favine,  Theater  of  Honour,  book.  I.  St  Palaye  Mem. 
fur  i'anc.  Cheval.  partie  4.     Selden,  Tit.  hon.  part  2.  ch.  5.  fedl, 

37-  •         -.  ■  .  '  :        /'      -' 

(10)  The  chief  ftrength  of  armies  confided,  at  this  time,  of 
cavalry.  1  he  fkiltul  management  of  a  horfe  was,  of  confe- 
quence,  one  of  the  great  accomplifhments  of  a  knight  or  a  warri- 
our.  it  is  to  be  noticed,  that  this  way  of  thinking  charailerized 
fome  of  the  German  tribes,  even  in  the  age  of  Tacitus.  1  he 
following  energetic  defcription  of  the  Ten£teri,  is  applicable! 
in  a  ftriking  manner,  to  the  purer  ages  of  chivalry.  '  'leniSleci 
'  luper  folitum  bellorum  decus,  eqiieflris  difciplinae  arte  praecel- 

•  lunt.  Nee  major  a;^ud  Cattos  peditum  laus,  quam  Tendleris 
'  equitum.  Sic  inftituere  majores,  pofteri  imitantur.  Hi  liifus 
'  infantmm.,  haec  juvtmim  acmulatio,  perjeverant  faics.'*  De 
Mor.  Germ.  c.  32. 
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(i  i)  Hence  the  diftin£lion  of  knights  banneret  and  knights 
bachelors ;  the  latter  ex;'reflion  denoting  the  fimple  knight;  the 
former,  the  knight  who  had  a  ftandard  and  followers.  The 
number  of  knights  and  efqnires  who  ferved  under  the  banneret, 
varied  in  proportion  to  his  riches,  and  influence.  It  is  alfo  ob- 
fervable,  that  this  dignity  was  not  always  feudal.  It  was  fome- 
times  perfonal.  Se/cien,  lit.  hon.  part  2.  ch.  3.  Jed,  23.  and  ch. 
^.feci.  3y.  Dii  Cange.,  Differ t.  fur  PHifloire  de  S.  Louis.  Spelm. 
voc.  Banerettus.     Daniel.,  Mi  lice  Franfoife,  liv.  3.  ch.  5. 

(12)  Favine,  Theater  of  Honour,  book  10.  St  Palaye,  Mem. 
fur  I'anc.  Cheval.  partie  6. 

{13)  An  old  ceremonial  of  chivalry  has  thefe  words :   '  Le  Roy 

*  Artus  d'Angleterre,  et  le  Due  de  Lencaftre   ordonnerent  et  fi- 

*  rent  la  table  ronde,  et  les  behours,  tournois,  et  jouftes,  et  moult 

*  d'autres  chofes  nobles,  etjugemens  d'armes,  dont  ils  ordonnerent 

*  pour  juger,    dames  et   damoifelles^   Roys  d'armes  et   hcraux.' 
Differ t.  'J.Jitr  P  Hifloire  de  S.  Louis,  p.  179. 

{14)  The  greater  torneaments  were  thofe  given  by  fovereigns 
and  {irincts,  to  which  knights  were  invited  from  every  part  of 
lurope;  for,  over  Chrillendom,  the  honour  and  privileges  of 
knighthood  were  the  lame.  The  lefler  torneaments  were  thofe 
given  by  the  barons. 


It 
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Itdeferves  obfervatlon,  that  the  exhibition  of  torneaments  pro- 
duced an  intercourfe  between  the  nations  of  Europe,  which  could 
not  but  contribute  to  knowledge  and  civilization.  When  there 
were  no  exprefs  prohibitions,  knights  followed  the  more  impor-  . 
tant  torneaments  wherever  they  were  celebrated,  tor  the  purp  )fe 
of  ftudying  the  art  of  war  ;  and  that  they  n-.igUt  find  fignal  and 
proper  opportunities  of  dilVmguifhing  themielves,  and  of  culti- 
vating the  friendlhip  and  acquaintance  of  illuitrious  perfons  of 
both  fexes.  It  was  even  the  fafliion  for  knights  to  avoid  the  re- 
ftraint  of  marriage  for  fome  years  after  their  inftallation  into  the 
order,  that  they  might  conlecrate  them  to  the  travelling  into  di- 
ftant  countries,  and  the  vifiting  of  foreign  courts,  '  a  fin  de  s'y 
*  rendre  chevaliers  parfaits.''  St  Palaye,  torn.  2.  />.  8. 

From  thefe  clrcumftances,  it  is  obvious,  that  the  (Irong  con* 
clufions  of  Dr  Robertfon,  concerning  the  little  intercourfe  be- 
tween nations,  during  the  middle  ages,  are  not  to  be  relied  upon 
in  all  their  force,  but  to  be  underllood  with  much  referve,  and 
many  limitations.     Hijl.  of  Chart.  V.  vol.  i.  p.  325.  etfeq. 

{15]  This  prefent  was  called  faveiir.  St  Fa  lay  e,  torn.  1.  pi 
95.  Hence  the  pieces  of  lace  or  riband  which  are  yet  fome- 
times  diftributed  at  marriages,  are  termed  the  bride's  favours. 

(16)  It  would  be  tedious  to  enumerate  and  to  defcrlbe  the  dif- 
ferent forms  of  exercife  or  com.bat  which  were  pradifed  in  the 

torneaments; 
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torneaments ;  and  it  is  not  neceflary  In  this  work.  The  jouj^e 
was  the  combat  of  one  againfl:  one  ;  ks  amies  a  outrance,  were 
the  con-.bats  of  fix  againft  fix,  and  confifted  occafionally  of  more 
or  fewer  perfons.  Le  pas  cVar/zies,  was  the  defence  of  a  pafs  by 
one  or  more  perfons  againft  every  aflailant.  The  curious  read- 
er may  confult  the  books  which  treat  exprefsly  of  tornea- 
ments. 

(17)   Favine  on  torneaments.     St  Palaye,   Mem.  fur  I'anc. 
Cheval.  partie  2. 

(1  8)  '  Efligiefque  et  figna  quaedam  detradta  lucis  in  praeliuni 

*  ferunt.'     Tacii.  de  Mor.  Germ.  c.  7.    The  pofterity  of  the  Ger- 
mans were  equally  fuperftitious   under  the  light   of  the  gofpel. 

*  Les  Germains,'  fays  St  Foix,  who  had  this  pafl'age  of  Tacitus 
in  his  eye,   '  portoient  a  la  guerre  des  drapeaux,   et  des  figures 

*  qui  etoient  en  depot  pendant  la  paix  dans  les  vois  facrees.' 
He  adds,  '  Nos  Rois  alloient  prendre  de  mcme  la   chappe   de 

*  S.  Martin  fur  fon  tombeau,  et  I'oriflamme  dans  I'eglife  de  S. 

*  Denis,  et  les  reportoient  lorfque  la  guerre  etoit  finie.'  EJf.  Hijl. 
fur  Paris ^  torn.  1.  p.  187. 

(i9)TheEdda,  Keyfler,  Antiq.  feled.  Septentr.  p.  149. — 163. 
Pelloutier,  Hift.  des  Celtes,  liv.  3.  ch.  18. 

(20) 
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(20)  The  difcerning  reader  will  perceive,  that  I  defcribe  Chri- 
ftlanity  from  the  writings  of  the  clergy  ;  becaufe,  it  is  always 
from  their  reprefentations  of  it  that  it  afts  upon  fociety  and 
manners.  I  therefore  fpeak  politically,  and  not  as  an  inquirer 
into  theology. 

From  the  pretended  friends  of  Chrlftianity,  and  from  its  mofl 
zealous  parttzans,  too,  I  fear,  it  has  received  deep  and  cruel 
wounds.  Its  mod  enlightened  and  genuine  admirers  have  rea- 
fon  to  regret,  that  it  has  not  been  left  to  defend  itfelf.  Were  it 
poffible  to  deftroy  the  comments,  the  explanations,  the  cate- 
chifms,  and  the  fyftems  of  divines,  a  very  confiderable  blow 
would  be  given  to  infidelity.  One  can  refpett  the  honeft  doubts 
of  philofophy.  But,  is  it  poflible  to  with-hold  indignation  or 
fcorn,  when  ability  (loops  to  be  imcharitable  and  diimgenuous, 
when  bigotry  prefles  her  folly,  and  fpits  her  venom  ? 

(2! )  It  was  Gregory  VII.  whofe  magnificent  mind  firft  form- 
ed the  plan  of  the  croifes.  The  fanaticifm,  the  heroic  fpirit,  and 
the  wild  enterprife  of  knighthood,  fuggefted,  doubtlefs,  the  idea 
of  them.  The  advantages  they  were  to  give  to  the  holy  fee,  and 
the  church  in  general,  were  numerous  and  great.  The  Popes 
not  only  conferred  remiflion,  or  pardon  of  their  fins,  on  all  thofe 
who  yielded  to  this  madnefs  ;  bur,  what  was  no  Icfs  interefting, 
they  undertook  the  protedion  of  their  families  and  affairs.  The 
clergy,  of  confequcnce,  drew  immenfe  wealth,  by  aiSling  as  tu- 

Qjl  tors^' 
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tors  and  truftees  for  widows,  pupils,  and  minors.  The  troops 
dcligned  for  thele  pious  projedts,  could  be  employed  by  the 
church  to  protc(fi  and  enlarge  its  temporalities  ;  and,  under  the 
pretence  of  recovering  the  holy  fepulchre,  prodigious  funis  were 
to  be  extracted  from  women,  the  devout,  the  infirm,  and  the 
dying. 

From  the  holy  wars  it  followed,  that  new  fraternities  of  knight- 
hood were  invented.  Hence  the  knights  of  the  holy  fepulchre, 
the  hofpitallers,  templars,  and  an  infinite  number  ot  religious  or- 
ders who  fhed  blood,  and  deformed  fociety,  for  the  glory  of  God. 
Many  of  thefe  acquired  great  riches,  and  all  of  them  increafed 
the  influence  of  the  church. 

Some  writers  have  fancied,  but  very  abfurdly,  that  the  croifes 
gave  rife  to  chivalry.  Without  chivalry  the  croifes  could  not 
have  been  carried  into  execution.  The  Popes  and  the  clergy 
would  in  vain  have  preached,  that  they  were  the  road  to  falra- 
tion  and  the  gates  to  heaven. 

From  the  cultivated  ftatc  of  manners  in  the  eaft,  fottie  im- 
provement was  imported  into  Europe  by  the  crufaders.  But  the 
crufades  deferve  not  to  be  confidercd  as  the  firft,  or  indeed  as  a 
very  powerful  caufe  of  refinement  in  Europe  ;  though  it  is  to 
be  allowed,  that  they  encouraged  a  refpedl  for  order,  and  ideas 
of  regular  goTernmcnt ;  and  that  they  made  additions  to  the 

fciencc 
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fcience  of  heraldry  and  the  fa(hions  of  liveries,  and  heightened 
the  fplendour  of  equipage  and  drefs. 

When  the  medal,  however,  is  reverfed,  there  appear  many  and 
great  difadvantages.  They  drained  the  kingdoms  of  Europe  of 
their  inhabitants  ;  they  took  away  their  riches,  and  thereby  dif- 
couraged  trade  and  the  arts;  they  removed  kings  and  nobles  be- 
yond the  feas,  and  introduced  into  ftates  difquiets  and  diforder; 
they  added  to  the  power  of  the  Roman  fee,  by  affording  favour- 
able opportunities  for  the  operation  of  its  policy,  and  for  efta- 
blifhing  the  right  of  the  Popes  to  interfere  in  the  temporal  affairs 
of  nations ;  and,  in  fine,  they  promoted  every  pious  imperti- 
nence, and  advanced  the  moft  abjed  fuperftition. 

It  is  alfo  worthy  of  remark,  that  fome  writers,  who  have  no 
tindure  of  philofophy,  have  treated  chivalry  and  the  holy  wars 
as  primary  and  diftindive  caufes  of  the  refinement  of  the  Euro- 
pean ftates;  yet  the  tatter,  being  really  the  confequences  of  the 
former,  their  influence  ought  to  have  been  afcribed  to  them. 

The  fame  want  of  penetration  Is  perceivable  in  thofe,  who, 
while  they  urge  as  a  primary  fource  of  improvement,  the  revival 
of  literature,  hold  out,  diflindively,  as  another  caufe  of  it,  the 
civil  code,  or  the  laws  of  the  Romans.  They  might,  with  equal 
propriety,  record  as  particular  and  diftindive  fources  of  rcfine- 
inent,  the  writings  of  Cicero,  of  Livy,  or  of  Tacitus. 

■Qji  2  During 
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During  the  prevalence  of  chivalry,  it  is  likewife  to  be  obfer- 
ved,  that  the  ardour  of  redreffing  wrongs  feized  many  knights 
fo  powei fully,  that,  attended  by,  efquires,  they  wandered  about 
in  fearch  of  objeds  whofe  misfortunes  and  mifery  required  their 
aihftance  and  fuccour.  And,  as  ladies  engaged  more  particularly 
their  attention,  the  relief  of  unfortunate  damfels  was  the  atchleve- 
ment  they  moft  courted.  This  was  the  rife  of  knights-errant, 
whofe  adventures  produced  romance.  Thefe  were  originally 
told  as  they  happened.  But  the  love  of  the  marvellous  came  to 
interfere ;  fancy  was  indulged  in  her  wildeft  exaggerations,  and 
poetry  gave  her  charms  to  the  moft  monllrous  fidlions,  and  to 
fcenes  the  moft  unnatural  and  gigantic. 

(23)  '  Supplicem  aut  debilem  vel  arma  abjicientem  hoftem  oc- 
'  cidere,  etiam  hodie  apud  Gothos  fempiterno  opprobrio  dignum 
*  computatur.'     "Jo.  Magnus,  Hijl.  Siiec.  lib.  4. 

In  the  battle  of  Poidiers,  fought  by  the  heroic  Edward  Prince 
of  Wales,  the  King  or  France  was  made  prifoner  ;  and  the  be- 
haviour to  the  captive  monarch  illuftrates,  more  than  any  parti- 
culars I  can  mention,  the  noblenefs  of  the  principles  of  chivalry. 
The  E;)rl  of  Warwick  conduded  the  French  king,  with  many  de- 
monllrations  ot  refped,  to  the  Prince's  tent. 

'  Here,'  fays  a  great  hiftorian,  '  commences  the  real  and  the 
'  truly  admirable  heroiim  of  Edward  :  For  vidories  are  vulgar 

'  things, 
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'  things,  in  comparifon  of  that  moderation  and  humanity  difco- 

*  vered  by  a  young  prince  of  twenty-feven  years  of  age,  not  yet 
'  cooled  from  the  fury  of  battle,  and  elated  by  as  extraordinary 
'  and  as  unexpedled  fuccefs,  as  had   ever  crowned  the  arms  of 

*  any  general.     He  came  forth  to  meet  the  captive  king   with 

*  all  the  figns  of  regard  and  fympathy  ;  adminiitered  comfort  to 

*  him  amidfl  his  misfortunes  ;  paid  him  the  tribute  of  praife  due 

*  to  his  valour;  and  afcribed  his  own  victory  merely  to  the  blind 
*^ chance  of  war,  or  to  a  fuperior  providence,  which  controuls  all 

*  the  efforts  of  human  force  and  prudence.  The  behaviour  of 
'  John  fhewed  him  not  unworthy  of  this  courteous  treatment : 

*  His  prefent  abjedV  fortune  never  made  him  forget  a  moment 

*  that  he  was  a  king:  More  fenfible  to  Edward's  generofity  than 
'  to  his  own  calamities,  he  confeffed,  that,  notwithltanding  his 
'  defeat  and   captivity,   his   honour  was   ftill   unimpaired  ;    and 

*  that,  if  he  yielded  the  viftory,  it  was  at  leaft  gained  by  a  prince 

*  of  fuch  confummate  valour  and  humanity. 

*  Edward  ordered  a  magnificent   repaft  to  be  prepared  in  his 

*  tent  for  the  prifoners,  and  he  himfelf  ferved  the  royal  captive's 

*  table,  as  if  he  had  been  one  of  his  retinue.     He   ftood   at  the 

*  King's  back  during  the  meal;  conftantly  refufed  to  take  a  place 
'  at  table  ;  and  declared,  that,  being  a  fubjecl,  he  was  too  well 
'  acquainted-  with    the   diftance   between    his   own   rank,    and 

*  that  of  his  royal  Majefty,  to  affume  fuch  freedom.  All  his 
'  father's   pretenfions  to  the  crown  of  France   were  now  bu- 

*  ned 
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*  ried  in  oblivion  :  John,  In  captivity,   received  the  honours  of 

*  a  king,  which  were  refufed  him  when  I'eated  on  the  throne  ; 

*  His  misfortunes,  not  his  title,  were  refpecS^d  :  And  the  French 

*  prlfoners,  conquered  by  his  elevation  of  mind,  more  than  by 

*  their  late  difcomfiture,  burfl;  out  into  tears  of  joy  and  admira- 

*  tion  ;  which  were  only  checked  by  the  refleftion,  that  fuch  ge- 

*  nulne  and  unaltered  heroifm  in  an  enemy,  mud  certainly,  in 

*  the  iflue,  prove  but  the  more  dangerous  to  their  native  coun- 

*  try.'  Hiime^  hiji.  of  England^  vol.  i.p.  214.  See  alfo  AJb~ 
mole,  p.  673. 

Morfels  of  flory  like  thefe  are  precious,  and  diftinguirti  thofe 
hiftorians  who  can  render  inftruQive  the  details  which  common 
writers  are  only  attentive  to  make  agreeable. 

-^24)  The  following  was  one  of  the  oaths  admlniftered  by 
the  conftable  in  the  duel.  '  A.  de  B.  ye  fliall  lay  your  hand 
■*  ayen  on  the  holy  gofpels,  and  fwere  that  ye  fhall  have  no  moo 

*  wepnes  or   poynts,   but  tho  that  ben  affigned  you  by  the  con- 

*  ftable  and  marefchall,  that  is  to  wlte,  gleyve,  long  fwerd,  fhort 
'  fwerd,  and  dagger  :  Nor  no  knyfe,  fmall  ne  grete  ;  ne  none 
* -engine,  ne  none  othir  inftrument  with  poynt  :  Nor  ftone  of 

*  vertue,  nor  hearb  of  vertue ;  nor  charme,  nor  experement,  nor 

*  none  othir  enchauntment  by  you,  nor  for  you,  whereby  ye 

*  truft  the  better  to  overcome  C.  de  D.  your  adverfarie,  that  j(hall 

*  come  ayens  you  within  theic  lifts  in  bis  defence  i  nor  that  ye 

♦truft 
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*  trufl  in  none  othir  thynge  propirly,  but  in  God  and  your  body, 

*  and  your  brave  quarell  ;  fo   God   you  help,   and  all   halowcs, 

*  and  the  holy  golpclls.'     Dugdalcy  origin,  juridic.  p.  82. 

(25)  Ihe  folemn  taking  away  of  the  fword,  the  cutting  off 
the  fpurs,  the  tearing  from  the  body  the  coat  of  arms,  and  tlie 
bruifing  every  piece  of  the  knight's  armour,  appear  to  have 
been  ceremonies  of  the  degra  lation.  Seldeuy  Tit.  hon.  part  2.  ch» 
5.     Sect.  38.   Apomoky  p.  620. 

Religion  came  alfo  to  concern  itfelf  in  a  matter  fo  important. 
Priefls  pronounced  over  the  culprit  a  pfalm,  containing  impre- 
cations againft  traitors.  Water  was  thrown  upon  him  to  wa£h 
away  the  facred  character  conferred  by  his  inftallation  into  the 
order.  And,  at  length  he  was  dragged  on  a  hurdle  to  the 
church,  where  there  were  faid  and  performed  over  him  the 
prayers  and  the  ceremonies  which  are  ufed  for  the  dead,  St  Pa~ 
laye^  tome  i.  p.  320. 

AU- 
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SECTION         I. 


(i)  f  H  '^HE  ordinary  form  of  homage  and  fealty  varied  in 
_^_  Ibme  little  particulars  in  different  nations,  and  in  the 
fame  nations,  at  d'.tforent  times;  and  fidelity,  while  tie  fief  was 
precarious,  could  only  be  promifed  during  the  connection  of  the 
lord  and  the  valTal.  Ti  he  oidcfl  example  of  thef'e  ceremonies 
which  is   preieivcd,  and   perhaps   the  nioft  fimple,  is  that  of 

R  r  Taffilon- 
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TaJJilon  Duke  of  Bavaria,  to  King  Pepin,  in  the  year  757.  It 
is  thus  defcribed.  '  Tallilo   Dux   Bajoariaruin   cum    primoribus 

*  gentis  fuae  venit,  et  more  Francorum,  in  manus  regis  in  'uajfa- 
'  ticum  manibus  fuis  femetipfuin  commendavit ;  Jidehtatemque, 
'  tarn  ipfi  regi   Pipino,   quam  filiis   ejus  Carolo   et  Carlomanno, 

*  jure  jurando  fupra  corpus  San£ti  Dionyfii  promifit.'  Adelmus, 
Anna  I.  Franc,  ap.  Bnijel,  liv.  i.  cb.  i.fefi.  7. 

From  the  words  more  Francorum  it  is  to  be  inferred,  that  thefe 
ufages  were  of  a  ftill  higher  antiquity  ;  and,  indeed,  there  can 
be  httle  doubt,  that  they  prevailed  from  the  earheft  times.  We 
find  them,  accordingly,  in  the  Anglo-Saxon  period  of  our  hi- 
ftory.  Nichol.  Fracfat.  ad  LL.  Anglo-Saxon,  p.  6.  7.  It  is 
true,  notwithttanding,  that  fome  eminent  authors  contend,  that 
they  were  confequences  of  the  perpetuity  of  the  fief.  But 
the  homage  of  Taffilon,  and  the  Anglo-Saxon  fealty,  were  prior 
to  the  general  eftablifhment  of  this  perpetuity.  And  there  does 
not  appear  any  folid  reafon  to  think,  that  thefe  ceremonies  were 
a  refult  of  it. 

When  the  exercife  of  the  prerogative  of  private  war  among 
the  nobles  hid  fpread  its  diforders  and  calamity,  it  became 
common,  both  in  France  and  England,  to  infert  a  refervation  in 
the  form  of  homage,  which  limited  the  fidelity  of  the  vafl'als  of 
a  lord  or  a  chief,  to  the  a£ts  which  were  not  derogatory  to  the 
faith  they  owed  to  the  king.     This  was  intended  as  an  obllruc- 

tion 
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tion  to  the  prevalence  of  private  Vv'ar,  and  difcovered  an  advance- 
ment in  the  ideas  of  civilization  and  government.  Saint  Louis 
eftabliihed  it  in  France  j  and  it  appears  in  England,  in  what  is 
called  *  The  Statute  of  Homage,'  in  the  feventeenth  year  of  Ed- 
ward II.  By  this  form  or  ordinance,  the  vafl'al,  after  exprcffing 
the  fidelity  he  is  to  bear  to  his  lord  for  the  lands  he  holds,  is 
made  to  add,  fa-vlng  thejaith  I  oijue  unto  our  Lord  the  King. 

Out  of  thefe  ufages,  in  this  ftate  of  their  reftridlion,  there 
grew,  as  fiefs  died  away,  the  ligeance,  or  allegiance,  which  every 
fubjed,  whether  a  proprietor  of  land  or  not,  was  fuppofed  to  owe 
to  his  fovereign.  Thus,  the  oath  of  ligeance  or  fealty  was 
to  produce  the  oath  of  allegiance. 

(2)  1  have  endeavoured  to  invefligate,  in  another  work,  the 
high  antiquity  ot  the  feudal  incidents.  Dijjcrt.  on  the  Antiq.  of 
the  Eng.  ConjTitut.  part  2..  It  is  a  common  miiiake,  that  the 
feudal  fruits  or  incidents  were  not  known  in  England  till  the 
Norman  times.  This  opinion  is  to  be  afcribed  to  the  want  of 
curioilty  in  Ibme  inquirers  of  great  name,  who  have  given  a 
fanction  to  it  without  deliberation  ;  and  to  the  narrow  prejudices 
of  others,  who  affed  toconfider  the  Norman  invafion  as  the  pro- 
per aera  of  our  political  coniiivucion,  from  the  view  of  pay  in  o-  a 
compliment  to  the  prerogative  of  our  kings,  by  holding  out 
Duke  William  as  a  conqueror,  and  by  iniulting  the  conlequence 

II  r  2  of. 
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of  the  people.     It  is   in  this  manner  that  errors  have  been  en- 
graited  upon  errors. 

The  Anglo-Saxon  laws,  however,  oppofe  the  conceit  of  the 
late  rife  of  the  feudal  incidents,  with  a  force  that  is  not  to  be 
refiPced.  They  make  an  adual  and  exprefs  mention  of  them. 
And,  for  formal  illuftrations  of  the  feudal  incidents  in  the  An- 
glo-Saxon times,  the  reader  may  confult,  The  cafe  of  tenures 
upon  the  commiffion  of  defedive  titles,  argued  by  the  judges  of  Ire- 
land, Mr  Selden,  in  many  parts  of  his  ivorks,  and  Mr  Whitakerj 
in  his  hiflory  of  Manchejier. 

One  of  Canute's  laws  I  cannot  forbear  to  mention,  becaufe  It 
illuftrates  very  ftrongly,  in  this  age,  the  exiftence  of  tenures.  It 
ordains  that  a  vaffal  who  deferts,  in  an  expedition  againft  an  e- 
nemy,  (hall  forfeit  his  land  to  his  lord  ;  and  that,  if  he  fliould 
fall  in  battle,  his  heriot  Ihall  be  remitted,  and  his  land  go  to 
his  heirs.  LL.  Canut.  c.  j^.  This  defertion  was,  in  all  feu- 
dal countries,  one  of  the  caufes  of  the  efcheat  or  forfeiture  of 
the  fief.  Spehii.  Glojf.  voc.  Felonia.  We  thus  learn,  that,  in  the 
age  of  Canute,  there  prevailed  the  feudal  incidents  of  efcheat  and 
heriot,  and  that  lands  were  not  only  granted  in  tenure,  but 
might  go  to  heirs  ;  acircumflance  which  may  lead  us  to  conceive, 
that  advances  were  then  made  towards  the  eftablifhmcnt  of  the 
perpetuity  of  the  fief.  This  important  law  is  mifinterpreted  by 
Wilkins,  and,   probably,   with  defign.     The  learned  reader  will 

not 
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not  require  to  be  informed,  that  his  verfion  of  the  Anglo-Saxota 
laws  is  often  defedive  and  unfaithful. 

What  is  worthy  of  notice,  while  many  writers  of  England  look 
to  Normandy  and  Duke  William  for  the  introdudion  of  the 
feudal  law,  and  its  incidents,  into  their  nation,  an  author  of 
France,  William  Roville  of  Alenzon,  in  his  preface  to  the  grand 
Couftumier  of  Normandy,  contends,  That  they  were  firft  brought 
into  that  duchy  from  England  by  Edward  the  Confeffor. 

The  fad  is,  that  thefe  fruits  and  this  law  extended  themfelves 
over  Europe,  from  no  principle  of  adoption,  but  from  the  pecu- 
liarity of  manners  and  fituation  of  the  barbaric  nations  who 
made  conquefts.  There  is  no  pofition  in  hiftory  which  is  clear- 
er than  this.  And  Du  Cange,  in  particular,  when  we  confider 
the  amazing  extent  of  his  information,  is  very  much  to  blame, 
while  he  fondly  holds  out  the  tenet,  that  the  ufages  and  in- 
ftitutions  of  the  European  ftates  proceeded  chiefly  from  the  man- 
ners and  cuftoms  of  France. 

{3)  Even  in  the  days  of  Bradon,  after  the  feudal  aflbciation  had 
received  its  moft  daggering  blows,  the  dodrines  of  the  recipro- 
cal duties  of  the  lord  and  the  vaffal,  and  their  perpetual  league, 
'are  laid  down  in  ftrong  language. 

<  Nihil 


3i8  A     VIEW     OF     SOCIETY 

'  Nihil  facere  poteft  tenens  propter  obligationem  honiagii, 
'  qand  vertatur  domino  ad  exhaeredationem  vcl  aliarn  atrocem 
'  injiiriam  ;  nee  doirinus  tenenti,  e  converfo.  Quod  fi  fecerint, 
*  diffolvitur  et  extinguitur  homagium  omnino,  et  homagii  connec- 
'  tio  et  obligatio,  et  erit  inde  juftum  judicium  cum  venerit  con- 
'  tra  homagium  et  fidelitatis  facramentum,  quod  in  eo  in  quo  de- 
'  linquunt  puniantur,  fc.  in  perfona  domini,  quod  amittat  domi- 
'  nium,  et  hi  perfona  tenentis,  quod  amittat  tenementum.'  De 
leg.  et  Conjiictiid.  Atigl.  />.  8 1 . 

(4)  The  ftate,  I  know,  of  the  people  of  old,  as  defcribed  by 
Dr  Brady,  and  Mr  Hume,  by  Dr  Robertfon,  and  a  multitude  of 
other  authors,  was  uniformly  mofi:  abjedt;  and  yet  the  power  of 
the  nobles  is  reprefented  as  moft  exorbitant.  They  dwell  on 
what  they  term  the  ariftocratical  genius  of  the  times,  and  feem 
to  take  a  pleafure  in  painting  the  abjednefs  of  the  people. 

It  is  remarkable,  that  thefe  notions  are  contradidory  and  in- 
confiftent.  The  nobles  had  immence  influence  ;  but,  in  what 
did  this  influence  confift?  Was  it  not  in  ti'.e  numbers  and  the  at- 
tachment of  their  vaflals  ?  Thefe  were  their  power;  and,  did 
they  opprefs  them  ?  The  reverfe  is  the  truth.  They  treated  them 
with  the  utmoft  lenity,  and  it  was  their  intereft  to  do  fo.  The 
cordiality,  accordingly,  of  the  nobles  and  the  vaflals,  was  maintain- 
ed during  a  long  trad  of  time,  of  \vhich  the  hiftory  has  been  re- 
peatedly  written,  without  the  neccflfary  attention  to  its  nature 

and 


IN         EUROPE.  319 

and  fpirlt.  The  decay,  indeed,  of  this  cordiality,  was  to  create 
confuiions  and  oppreffion;  and,  what  confirms  my  remark,  it 
was  in  this  fituation,  that  the  power  of  the  nobles  was  to  be 
humbled. 

The  error  I  mention  was  firft  thrown  out  by  a  writer  of  abi- 
lity, becaufe  it  fuited  the  theory  he  inculcates.  It  was  adopted, 
for  the  fame  reafon,  by  a  writer  of  ftill  greater  talents ;  and  no- 
thing more  is  neceflary  to  give  currency  to  an  abfurdity.  For, 
the  authors  who  do  not  think  for  themfelves,  but  who  gain  a 
fafliionable  and  temporary  reputation,  by  giving  drefs  and  trap- 
pings to  other  men's  notions,  will  repeat  it  till  it  is  believed. 

(5)  Mr  Hume  has  the  following  very  fingular  palFage.  '  None 

•  of  the  feudal  governments  in  Europe  had  fuch  inftitutions  as 
'  the  county-courts.,  which  the  great  authority  of  the  conqueror 
'  flill  retained  from  the  Saxon  cuftoms.     All   the   freeholders  of 

*  the  county,  even  the  greatefl:  barons,  were  obliged  to  attend  the 

*  fheriffs  in  thefe  courts,   and  to  affift  him  in  the  adminiftration 

•  of  juftice.'     Append.  11. 

In  every  feudal  kingdom,  notwithftanding  this  ftrong  affir- 
mation, the  comes  was  known,  and  the  cotnitatus.  The  comita- 
tus^  or  county,  was  the  territory  or  eftate  of  the  comes;  and  the 
court  he  held,  and  in  which  he  prefided,  was  the  county-court, 

to 
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to  which  the  freeholders  and  feudators  were  called,  and  a£ted  as 
affeffors  or  judges.     Du  Cunge,  and  Spelman,  njoc.  Coniites, 

There  might,  indeed,  be  a  cotnes  who  enjoyed  not  the  pro- 
perty of  the  county,  but  only  a  part  of  it ;  and,  in  this  cafe,  he 
was  conftituted  to  exercife  jurifdidiou  in  it.  The  fherifF  origi- 
nally was  a  very  fubordinate  officer.  He  was  fometimes  no  more 
than  the  depute  of  the  comes.  Hence  'vicecomes  was  the  term 
by  which  he  was. known.  Sometimes  he  was  only  vefted  with 
the  care  of  the  king's  intereft  in  particular  counties.  And,  in 
reality,  he  began  only  to  figure  when  the  jurifdi£tion  of  the  no- 
bles, in  the  decline  of  fiefs,  had  died  away  to  a  fhadow. 

It  is  faid  by  Mr  Hume,  That  the  great  authority  of  the  con- 
queror retained  the  county-courts  from  the  Saxon  culloms.  He 
thus  infers,  that  thefe  courts  were  favourable  to  the  royal  autho- 
rity. The  fa£t,  however,  is  exadly  the  reverfe.  The  greater 
jurifdidtion  there  is  in  the  nobles  and  the  people,  the  more  li- 
mited is  the  prerogative  of  princes.  The  county-courts  were 
eminent  and  formidable  fupports  of  the  liberty  of  the  fubjed. 
And,  inftead  of  giving  them  encouragement,  it  was  the  intereft 
of  the  conqueror  to  employ  his  great  authority  in  their  fuppref- 
fion. 

Mr  Hume  adils,  in  the  fpirit  of  a  writer  who  had  made  a  dif- 
covery,  '  Perhaps  this  inllitution  of  county-courts   in  England^ 

•  has 
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*  has  had  greater  efFedl  on  the  government,  than  has  yet  been  di- 
'  ftindly  pointed  out  by  hirtorians,  or  traced  by  antiquaries.' 
Ibid.  -  ■• 

I  have  remarked  thefe  and  other  weak  places  in  the  works  of 
this  illuftrious  man,  that  I  mii^ht  fhow  the  danger  of  implicit 
confidence  even  in  the  grcateft  names.  The  undue  weight  of 
what  are  called  great  authorities.^  gives  a  ftab  to  the  fpirit  of  in- 
quiry in  all  fciences. 

(6)  The  diftinguifhing  freedom  of  the  Germanic  tribes  was 
carried  with  them  into  their  conquefts.  Tacitus  faid  of  them, 
while  they  were  in  their  woods,  '  De  minoribus   rebus  principes 

*  confultant,  de  majoribus  omnes.''  De  Mor.  Germ.  c.  \i.  This 
peculiarity  of  government,  and  this  importance  of  the  people, 
appear  not  only  in  the  hiftory  of  thefe  nations,  but  in  their 
laws.  The  prologue  to  the  laws  of  the  Franks  has  thefe  words. 
'  Koc  decretum  eft  apud  regem,  et  principes  ejus,  et  apud  cunc- 
'  tum  popiihim  Chriftianum,  qui  infra  regnum  Merwungorum 
'  confiftunt.'  Lindenbr.  p.  399.  The  lex  Alamannorum  begins 
thus.  '  Incipit  lex  Alamannorum,  quae  temporibus  Chlotarii  re- 
'  gis  una  cum  principibus  fuis,  id  I'unr,  xxxiii.  epifcopis,  et 
'  xxxiiii.  ducibus,  et  Ixxii.  comitibus,  vcl  cetero  popido  conftituta 

*  eft.'  Lindenbr.  p.  363.  In  the  fame  fenfe,  we  read  of  the  m- 
finita  multitudo  fdelium  who  appeared  in  the  Anglo-vSaxon  par- 
liaments.    Spehnari's  coimcils.     Originally,  as  in  Germany,  in 

S  f  all 
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all  the  European  ftates,  every  perfon  who  wore  a  fword  had  a 
title  to  go  to  the  national  aflembly.  The  fovereign  could  enad 
no  new  laws,  and  could  repeal  no  old  ones,  without  the  confent 
of  the  people. 

But,  in  antient  Germany,  a  reprefentatlon  of  the  people  was 
even  pradtifed  on  particular  occafions  ;  and    we  are  told  by  Ta- 
citus, that,  when  Civilis  declared  war  againft  the  Romans,  '  con- 
'  vocavit  primores  gentis,  et  promptiffiinos  'vulgi.''  Tacit.  Hijl.  lib, 
4.     See  farther   A  DiJJertation  concerning  the    Antiquity  of  the 
Englijlj   Con/iitution,  part  5.     After   the  eredion  of  the   Euro- 
pean ftates,   the  inconveniencies  arifing  from  great   multitudes 
of  armed  men  in  councils  of  bufinefs,  difcovered  fully  the  advan- 
tages oi  repreftntation.     And  deputies  made  their  appearance  in 
thefe  to  confult  and  defend  the  privileges  and  rights  of  the  peo- 
ple.    The  exad  aera  of  this  eftablifhment   is  not  known  in  any 
country  of  Europe.    Its  antiquity,  however,  is  beyond  all  doubt. 
And  the  commons  made  a  figure   in   the  affemblies   of  France, 
termed,  les  champs  de  mars,  et  les  champs  de  raai,  in  the  cortes 
of  Spain,  and  in  the  wittenagemots  of  England. 

It  is  probable,  that  in  France,  the  people  were  reprefented  before 
the  age  of  Charlemagne.  That  they  were  important  in  the  reign 
of  this  politic  and  powerful  prince,  there  are  proofs,  pofitive  and 
certain.  The  inftrudive  work  of  Archbilliop  Hincmar,  de  ordine 
Palatii,    places  this  matter  in  a  ftrong  light;  and  Abbe  Mably» 

who 
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\Tho  copies  and  comments  upon  it,  acknowledges  the  fuprerae 
power  of  the  aflemblies  of  thofe  days,  feledls  examples  of  it,  and 
of  the  interference  and  confideration  of  the  people.  In  fan,  no- 
thing of  any  moment  or  value,  in  peace  or  in  war,  or  in  any  fub- 
jeQ.  whatever,  could  be  done  without  their  approbation.    '  I.rx 

*  confenju  popidi  fit,  et  conflitutione  regis.'  Capit.  Kar.  Calv.  an. 
864.  ap.  Bahiz.  torn.  1.  p.  177.  This  conclufion  is  fupported  by 
exprefs,  numerous,  and  concurring  teftimonies  of  antient  laws, 
hiftories,  and  ordinances.  See  Hotornan^  Franco-Gallia,  ch.  1  o. 
II.  Mahly  Obfervat.Jur  VHift.  de  France,  lib.  2.  ch.  2.  Rymer 
on  the  antiquity  of  parliaments,  &c.  *.  Thefe  aflemblies  were 
very  difi^erent  from  the  Etats  Generaux  of  after  times,  when  the 
rights  of  the  people  werelnfulted,  and  the  legiflative  power  came 
to  refide  in  the  fovereign.  Yet,  it  is  not  uncommon  to  confound 
them  ;  and,  on  the  foundation  of  this  error,  improper  conclufions 
have  been  inferred  againft  the  commons  of  England. 

At  what  period  the  deputies  of  the  people  appeared  in  the 

S  f  2  cortes 

*  Mr  Hume,  notwithftanding  a  variety  of  authorities  which  oppofe  his  af- 
fertions,  could  exprefs  himfelf  to  the  following  purpofe.  *  The  great  fimilarity 
'  among  all  the  feudal  governments  of  Europe,  is  well  known  to  every  mart 

*  that  has  any  acquaintance  with   antient  hiftory  ;  and  the  antiquarians  of  all 

*  foreign  countries,  where  the  queflion  was  never  embarrafled  by  party- dif-' 
'  putes,  have  allowed,  that  the  commons  were  very  late  in  being  admitted  to  a 
<  fliare  in  the  legiflative  power.'     Apfend.  ii. 
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cortes  of  Spain,  is  uncertain.  But  the  liberty  of  the  Wifigoths, 
who  founded  that  kingdom,  was  ferocious;  their  love  of  inde- 
pendence was  foftered  by  the  ills  of  the  Mooriih  domination ; 
and  their  fovereigns,  during  a  long  tra6l  of  time,  were  kept  in  a 
furprifing  degree  of  fubjedion.  Like  all  the  other  barbaric 
tribes  who  made  eflablithments,  the  individuals  among  the 
Goths  who  wore  fvvords,  affemblcd  originally  in  the  councils  of 
the  nation  ;  and  when  the  difadvantages  of  crowded  and  tumul- 
tuous aflemblies  were  uniformly  felt,  it  is  natural  to  conclude,  ■ 
that  the  deputies  of  the  people  were  called  to  reprefent  them. 

From  defign,  however,  in  the  Spanifli  government,  from  the 
ravages  of  the  Moors,  or  from  the  wafte  and  havock  of  time, 
no  dired  proofs  of  this  reprefentation,  it  is  faid,  are  to  be  found 
of  an  earlier  date  than  the  year  1133.  Of  the  appearance  of 
the  deputies  of  the  people,  at  this  time,  the  evidence  is  produced 
hy  Dr  Geddes ;  and  this  writer  has  alfo  piiblifhed  the  writs  of 
fummons,  which,  in  the  year  1390,  required  the  city  of 
Abula  to  fend  its  reprefentatives  to  the  parliament  of  Spain. 
MifcellaneousTraBs^  vol.  i.  There  Is  likewife  evidence  of  a 
Spanifli  parliament  in  the  year  i  i  79,  in  which  the  deputies  of 
the  people  were  aflembled  ;  and  of  another  in  the  121  o,  in  which 
they  afTilled  as  a  branch  of  the  legiflature.  Gen.  Hiji.  Spayn^ 
ap.  Whitelock,  Notes  upon  the  King's  Writ-,  vol.  2.  />.  65. 

While 
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While  liberty  and  the  (Jeputics  of  the  people  made  a  figure, 
and  while  the  prerogative  of  the  fovereign  was  retrained  and 
direded  by  national  councils  and  affemblies  in  the  other  coun- 
tries of  Europe,  it  feems  the  height  of  wildnefs  to  conclude,  as 
many  have  done,  that,  in  England,  the  inhabitants  were  in  a 
ftate  of  flavery,  and  that  the  mandate  of  the  Prince  was  the 
law.  His  condition,  fo  far  from  being  defpotic,  was  every 
moment  expofed  to  danger  and  infult.  He  might  be  depofed 
for  a  flight  offence.  He  was  ele£led  to  his  office.  And,  his 
coronation-oath  expreffed  his  fubje£lion  to  the  community,  and 
bound  him  to  prote£l  the  rights  of  his  fubjeds. 

The  Anglo-Saxon  laws  are  proofs,  that,  inftead  of  governing 
by  his  will  or  caprice,  he  was  under  the  controul  of  a  national 
aflembly.     In  the  preambles  to  them,  we  find,  that  the  zviWs  or  v 

Japientes  were  a  conftituent  branch  of  the  government.  The  ex- 
preffion  feniotes  y?j/)zV«/^x  populi  mei,  is  a  part  of  the  prologue 
to  the  ordinations  of  King  Ina,  an.  712.  hn^  \\\&{&  Japientes 
populi,  or  deputies  of  the  people,  appear  in  the  laws  of  other 
princes  of  the  Anglo-Saxons.     LL.  Ati^/o-S.ixoii.  ap.  Wllklns. 

It  is  very  remarkable,  that  the  i^rmfapientes,  as  may  be  feea 
in  Du  Cange,  in  his  explanation  of  it,  exprefl'ed,  in  Italy,  in 
antient  times,  thofe  who  governed  the  affairs  of  cities  and 
communities.  When  men,  therefore,  of  this  fort  are  uniformly 
mentioned  as  a  part  of  the  Anglo-Saxon   wittenagemots,  it  is 

impoITible, 
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impoflible,  but  to  prejudice,  not  to  fee,  that  they  mud  have  afted 
as  the  reprefentatives  of  the  people,  and  muft  have  procured  this 
diftindion  from  the  opuiion  entertained  of  their  wildom  or  ex- 
perience. 

By  a  curious  teftimony,  it  is  even  obvious,  that  the  word 
fapientes  muft  have  meant  the  commons.  In  the  fuppHcation 
del  county  de  Devonjlj'ire^  to  Edward  III.  there  are  thefe  ex- 
preffions,  '  que  luy  pleafe  par  I'avys  des  prelats,  countees,  ba- 
'  rons,  et  auters  foges  in  ceft  prefent  parhament  ordeiner,'  &c. 
This  fupplication  is  printed  in  the  4.  Inft.  p.  232.  In  the  reign 
of  the  third  Edward,  from  the  auters  Jages  expreffing  the  com- 
mons, it  may  furely  be  decifively  inferred,  ihzt/apientes  had  the 
fame  meaning  in  older  times. 

In  fad,  the  expreffions  which  denote  the  Anglo-Saxon  af- 
femblics,  allude  to  their  nationality.  '  Commune  concilium, 
*  conventus  omnium,  concilium  cleri  et  populi,  omnium  prin- 
'  cipum  et  omnium  fapientum  conventus,'  &c.  are  appellations 
which  mark  forcibly  the  interference  and  affiftance  of  the  com- 
mons *. 

In 

*  Mr  Hume  has  obferved,  indeed,  that '  None  of  the  expreffions  of  the  antient 
'  hiftorians,  though  feveral  hundred  paffiiges  might  be  produced,  can,  'without  the 
'  utmojl  violence,  be  tortured  to  a  meaning  which  will  admit  the  Commons  to  be  con- 
'  ftituent  members  of  the  great  council.'  Append.  11,  It  is  painful  to  remark  a 
want  of  candour  fo  glaring  in  fo  great  a  man* 
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In  the  annals  of  Winchelcomb,  an.  811.  there  is  to  be  feen 
the  term  procuratores^  as  exprelTive  of  a  branch  of  the  wittena- 
gemot.  It  alfo  occurs  in  a  charter  of  King  Athelftane.  And, 
that  the  perfons  denoted  by  it  were  the  deputies  of  the  people, 
feems  pait  all  doubt,  when  it  is  recoUeded,  that,  in  the  SpaniOi 
writers,  this  order  of  men  is  expreffed  by  procuradores  de  las 
cividades  y  villas.  Nay,  in  Polydore  Virgil,  we  meet  the  ex- 
prefTion  procuratorcs  civium  populique.  p.  478.  ap.  Whitelocke^ 
'vol.  I.  /).  378.  .     r   ,      - 

To  thefe  notices  I  might  add  a  multitude  of  authorities,  re- 
fpedable  and  pofitive.  But  1  mean  not  now  to  enter  fully  into 
the  diipute  concerning  the  importance  of  the  people.  To  give 
completenefs  to  the  fpirit  of  my  prefent  volume,  it  is  fufficient 
for  me  to  alfert  the  antiquity  of  the  commons,  in  oppofition  to 
an  opinion  of  their  late  rife,  which  a  modern  hiflorian,  of  great 
reputation,  has  inculcated,  with  that  hardincfs  which  he  difplays 
in  all  his  writings,  but  with  little  of  that  power  of  thought  and 
of  rcafoning  which  does  honour  to  his  philoiophical  works. 

Mr  Hume,  flruck  with  the  talents  of  Dr  Brady,  deceived  by 
his  ability,  difpofed  to  pay  adulation  to  government,  or  willing 
to  profit  by  a  fyftem,  formed  with  art,  and  ready  for  adoption, 
has  executed  his  hiftory  upon  the  tenets  of  this  writer.  Yet,  of 
Dr  Brady  it  ought  to  be  remembered,  that  he  was  the  Have  of  a 
fadlion,  and  that  he  meanly   proftituted  an  excellent  underftan- 

ding. 
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ding,  and  admirable  quicknefs,  to  vindicate  tyranny,  and  to  de- 
ftroy  the  rights  of  his  nation.  With  no  lefs  pertinacity,  but 
with  an  air  of  greater  candour,  and  with  the  marks  of  a  more 
liberal  mind,  Mr  Hume  has  employed  himfelf  to  the  fame  pur- 
pofes  ;  and  his  hiftory,  from  its  beginning  to  its  conclufion,  is 
chiefly  to  be  regarded  as  a  plaufible  defence  of  prerogative.  As 
an  elegant  and  a  fpirited  compofition,  it  merits  every  commen- 
dation. But  no  friend  to  humanity,  and  to  the  freedom  of  this 
kingdom,  will  confider  his  conftitutional  inquiries,  with  their  ef- 
fe£t  on  his  narrative,  and  compare  them  with  the  antient  and 
venerable  monuments  of  our  ftory,  without  feeling  a  lively  fur- 
prife,  and  a  patriot  indignation. 

(7)  The  general  do£lrines  concerning  wardfiiips  may  be  feen 
in  Craig,  lib.  2.  Dii  Cange,  'uoc.  Cujios,  Warda.  La  Coutume 
rcformee  de  Normandie,  par  Bajnage,    ArU  des  Gardes. 

In  that  inftrudlive  colledion  of  records,  The  hi/lory  and  an- 
tiquities of  I  be  exchequer  of  the  Kings  of  England,  by  Mr  Madox, 
there  ore  the  following  examples  of  the  fale  of  wardfiiips  by 
the  crown,  in  the  limes  v>'hich  pafled  from  Duke  William  to 
King  John. 

Godfrey  de  Cramavill  gave  xxv  1.  x  s.  for  the  cuflody  of  the 
land  of  Aketon,  which  was  Ralf  de  Heldebouill's,  and  of  Ralf 's 
heir  during  his   nonage.     Hugh  de  rianunavill  profered  x  1. 

for 
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for  the  cuftody  of  his  fifter,  with  her  land.  Ralf  de  Gernemue 
gave  a  fine  of  Ix  marks,  that  he  might  have  the  cuftody  and  do- 
nation of  Philipp  de  Niwebote's  daughter,  with  her  inheritance. 
Earl  David  gave  cc  marks  to  have  the  cuftody  of  Stephen  dc 
Cameis,  with  his  whole  land,  till  his  full  age ;  faving  to  the 
King  the  fervice  of  the  faid  land  ;  and  Earl  David  was  to  make 
no  deJirtiSJiwi  upon  it.  And  Philip  Fitz-Robert  gave  cc  1.  and 
c  bacons  and  c  cheefes  for  the  wardihip  of  the  land  and  heir  of 
Ivo  de  Munby,  till  the  heir  came  to  be  of  full  age.  Vol.  i.  p. 
323-  324- 

In  remarking  thefe  fales,  the  value  of  money  in  its  variations, 
is  to  be  attended  to.     From  Mr  Madox,   it  appears,  that,   '  in 

*  the  reign  of  Henry  III.  Simon  de  Montfort  gave  ten  thoufand 

*  marks  to  have  the  cuftody  of  the  lands  and  heir  of  Gilbert  de 
'  Unfranvillc,  until  the  heir's  full  age,  with  the  heir's  marriage, 

*  and    with    advoufons     of    churches,     knight-fees,  and   other 

*  pertinencies  and  efcheats  ;'  and  my  Lord  Lyttkton  has  calcu- 
lated the  amount  of  this  payment,  according  to  the  preient  va- 
lue of  money.  '  Ten  thoufand  marks,*  he  obferves,  *  containing 
'  then  as  much  filver  in  weight  as  twenty  thoufand  pounds  now ; 

*  and  the  value  of  filver  in  thofe  days,  being  unqueftionably 
'  more  than  five  times  the   prefent   value,  this  fum  was  equiva- 

*  lent  to  a  payment  of  above  a  hundred  thoufand  pounds   made 

*  to  the  exchequer  at  this  time.'  Hijl.  of  Henry  II.  'vol.  2.  />. 
297.     Madox^  vol.  I.  p.  326. 

T  t  {8)  Of 
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(8)  Of  reliefs  in  England,  it  is  fufficient  to  give  the  follow- 
ing examples,  as  they  will  fully  illuftrate  the  opprefTions  which 
mull  have  relulted  from  the  exadion  of  this  feudal  incident. 

In  the  5th  year  of  King  Stephen,  Walter  Hait  gave  v  marks 
of  filver  for  relief  of  his  father's  land.  Alice,  wife  of  Roger  Bigot, 
gave  c  and  fourfcorc  and  xviii  1.  for  her  father's  land  or  ma- 
nour  of  Belvoir.  Humfrey  de  Bohun  paid  xxii  1.  and  x  s  for  re- 
lief of  his  father's  land.  Waleran  Fitz  William  anfwered 
xxxiii  1.  vi  s.  and  viii  d.  for  relief  of  his  land.  In  the  reign  of 
King  Henry  II.  William  Fitz  William  paid  xxv  marks  for  relief 
of  his  land;  Theobald  de  Valeines  xxx  1.  for  relief  of  fix 
knight-fees  ;  and  Robert  de  Dudaville  x  marks  for  relief  In 
the  reign  of  K.  Richard  1.  Robert  de  Odavill's  fon  paid  c  marks 
for  acceptance  of  his  homage,  and  for  relief  and  feifin  of  his 
land  ;  Walter  de  Niewenton  paid  xxviii  s.  and  iiii  d.  for  fei'in  of 
the  fourth  part  of  a  knight's-fee,  which  was  taken  into  the  King's 
hands  for  default  of  paying  relief.  William  de  Novo  Merca- 
to  gave  c  marks,  that  the  King  ivouki  receive  his  reajbnable  re- 
lief, to  wit,  c  1.  In  the  reign  of  K.  John,  John  de  Venecia 
gave  ccc  marks  for  feifin  and  relief,  and  did  homage  to  the 
King,  and  was  to  make  the  King  an  acceptable  prcjent  every 
year.  Geoffrey  Wake  gave  cc  marks  for  his  relief.  Madox, 
Hijl.  oj  the  excheq.  vol.  i.  p.  3 1 0.  317. 
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The  minute  fteps  in  the  hiftory  of  reliefs,  and  of  the  other 
feudal  perquifites,  are  no  part  of  this  work.  The  reader  who 
would  inveftigate  Englifh  reliefs  ftill  farther,  may  confult  LL. 
Guliel.  LL.  Hen.  I.  Chart.  Johan.  <^c.  and,  tor  their  ftate  in  fo- 
reign countries,  he  may  confider  what  is  faid  in  BruJj'tU  ufage^ 
general  des  jiejs.,   linj,  2.  Ajjijfes  de  Jerujalem,  and  the  GloJJaries. 

(9)  Littleton  on  tenures,  fed.  107.     Du  Cange,  Dlfparagare. 
La  Coutume  reformce  de  Normandie. 

(10)  Celeftia,  wife  of  Richard  fon  of  Colbern,  gave  xl  s.  that 
fhe  might  have  her  children  in   wardlhip  vMth  their   laud,   and 
that  Jhe  might   not  be  married.,  except  to  her  oivn  good-Uking. 
William  Bilhop  of  Ely  gave  ccxx  marks,  that    he  might   have 
the  cudody  of  Stephen  de  Beauchamp,  and  might  marry   him  to 
ijuhom  he  pkafed.     William   de  St  Marie-church  gave  d  marks, 
to  have  the  wardlhip  of  Robert,  fon  of  Robert  Fitzharding,  with 
his   whole   inheritance,    with    the    knight's-fees,    donations   of 
churches,  and  marriages  of  nv omen  thereto  belonging  ;  and  that  he 
might  marry  him   to  one  of  his  [William's]  kinfwomen  ;   pro- 
vided, that  Robert's  land  fliould  revert  to  him,  when  he  came  to 
full  age.     Bartholomew   de   Muleton  gave  c  marks,  to  have  the 
cuftody   of  the  land  and  heir  of  Lambert  de  Ybetoft,  and  that 
he  might  ?narrj  Lambert'' s  ivife  to  ivhom  he  pkafed.,  but  without 
difparagement.     Geoffrey  CpjCs  gave  XL  marks,  for   the   ward- 
lhip of  the  lands  and  heirs  of  Sampjon  De  Mules,  who  held  of 
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the  King  in  capite,  by  ferjeanty,  with  the  marriage  of  the  heirs. 
John  Earl  of  Lincoln,  conftable  of  Chefter,  fined  mmm  marks, 
to  have  the  marriage  of  Richard  de  Clare,  for  the  behoof  of 
Maud,  eldeft  daughter  to  the  faid  Earl.  Gilbert  de  Maifnil  gave 
X  marks  of  filver,  that  the  King  would  give  him  leave  to  take  a 
wife.  Lucia,  Countefs  of  Chefter,  gave  D  marks  of  filver,  that 
flie  might  not  be  married  within  five  years.  Cecilie,  wife  of 
Hugh  Pevere,  gave  xii  1.  x  s.  that  fhe  might  marry  to  whom 
fhe  pleafed.  Ralf  Fit/  William  gave  c  marks  fine,  that  he  might 
marry  Margery,  late  wife  of  Nicholas  Corbet,  who  held  of  the 
King  in  chief,  and  that  Margery  might  be  married  to  him.  And 
Alice  Bertram  gave  xx  marks,  that  fhe  might  not  be  compelled 
to  marry.  Madoxy  hiji.  of  the  Exchequer^  hjoL  i.p.  322 — 326. 
463—466. 

Thefe  valuable  notices  are  from  records  in  the  reigns  of  Hen- 
ry II.  Rich.  1.  King  John,  Henry  III.  and  Edward  L 

(i  1)  Henry  II.  levied  an  aid  of  one  mark  per  feet  for  the  mar- 
riage of  his  daughter  Maud  to  the  Duke  of  Saxony.  Of  this 
aid,  the  proportion  of  the  Earl  of  Clare  for  his  own  knight-fees, 
and  for  thofe  of  his  lady  the  Countefs,  of  the  old  feofment,  was 
'  fourfcore  and  fourteen  pounds  and  odd ;'  and  for  his  fees  of 
the  new  feofment,  it  was  ciii  s.  iiii  d.  The  feofments  which 
had  been  made  either  to  barons  or  knights,  before  the  death  of 
Henry  I.  were  called  vetus  fcffamentum.  Fees  of  the  new  feof- 
ment 
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ment  were  from  the  acceflion  of  Henry  II.     This  appears  from 
the  Black  Book  of  the  Exchequer. 

Henry  III.  had  an  aid  of  xl  s.  of  every  knight's  fee  to  make 
his  eldejl Jon  a  knight.  When  King  Richard  was  taken  and  im- 
prifoned  on  his  return  from  the  holy  wars,  an  aid  was  given  for 
the  ranfome  of  his  perl'on.  The  barons  and  knights  paid  at  the 
rate  of  xx.  s  per  fee.  Madox,  hijl.  of  the  Exchcq.  'vol.  i.  p.  572. 
590.  596. 

In  all  cafes  of  aids,  the  inferior  vaflals  might  be  called  to  af- 
fift  the  crown  vaflals.  They  were  even  to  contribute  to  extiii- 
guifli  their  debts. 

(12)  Du  Cange,  voc.  Auxilium.  Bruflel,  l^fage-general  des 
Fiefs  en  France.  Court.  Norman.  Madox,  hift.  of  the  Excheq. 
vol.   1 .  p.  6 1 4 — 6 1 8. 

(13)  Spelman,  voc.  Felonia.  Lib.  Feud.  Etabliffemens  de  S. 
Louis,  liv.  I.     Craig,  Jus  Feudale,  lib.  3. 

SEC- 
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SECTION        II. 


(i)  TTT  is  to  be  conceived,  that,  originally,  little  ceremony 
M  was  employed  in  the  duel.  Book  I.  Chap.  2.  Sed.A-  ^itd 
the  Notes.  But,  as  ranks  and  manners  improved,  a  thoufand 
peculiarities  were  to  be  invented  and  obferved.  This  inftitution, 
accordingly,  is  one  of  the  moft  intricate  in  modern  jurifprudence. 
It  would  be  improper  to  attempt  to  exhauft,  in  a  note,  a  topic 
which  would  require  a  large  volume.  It  is  only  my  province  to 
put  together  lorae  remarks. 

I  begin  with  a  diftindlon  which  has  efcaped  many  inquirers, 
who  have  thence  wandered  in  contradidion  and  obfcurity.  The 
duel  was,  in  one  view,  a  precaution  of  civil  polity  ;  in  another,  an 
inftitution  of  honour.  Thefe  diftinvftive  characfters  it  bore  in  its 
origin.  Book  I.  Chap.  2.  Sefi.  4.  And,  in  thefe  different  refpecSs, 
it  was  go\^erned  by  different  forms.  1  he  common  law,  and  the 
ordinary  judges,  dire(;;ied  it  in  the  one  condition  ;  the  court  of 
chivalry^  or  the  conftitutions  which  gave  a  foundation  to  this 
court,  governed  it  in  the  other.  In  reading  what  many  authors 
have  amafTed  on  the  duel,  it  is  dilhcult  to  know  what  refers  to 
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the  former  ftate  of  the  matter,  and  what  to  the  latter.  They 
either  knew  not  the  diftindtion,  or  pofft^iTeJ  an  imperfe<fi  notion 
of  it.  Fven  in  the  refearches  of  Montefquieu,  concerning  the 
judicial  combat,  tliere  is  thence,  perhaps,  a  faintnefs  and  em- 
bdrralfment  ;  and,  in  the  obfervations  of  Dr  Robertfon,  on  the 
fame  Aibjed,  the  confufion  is  evident  and  palpable.  See  Note 
22.  to  Charles  V. 

It  has  been  affirmed,  indeed,  that  the  court  of  chivalry  was 
not  known  till  the  eleventh  century,  or  till  a  period  Itill  later. 
And,  it  is  probable,  that  this  court,  in  all  its  formalities,  and  in 
its  condition  of  greateft  fplendour,  exi!f-:d  not  in  an  early  age. 
But  there  is  evidence,  that  its  duties  were  exercifed  in  very  an- 
tient  times.  And,  from  an  examination  of  the  oklell  laws  of 
the  barbarians,  it  is  to  l)e  inferred,  that  the  bufinefs  of  it,  except 
perhaps  in  a  few  indanccs,  was  not  determined  by  the  common 
judges.  We  know,  at  leafl,  with  certainty,  that,  in  England,  in 
the  Saxon  acra,  before  a  regular  court  of  chivalry  wns  erta'jjiflied, 
points  of  honour  and  of  war  were  under  the  direction  of  the 
heretochs^  while  the  duel,  as  a  civil  rule,  was  at  the  diredlion  of 
the  common  judges  ;  and  that,  in  the  Norman  age,  when  the 
court  of  chivalry  was  formally  in  exillencc,  with  extenfive  powers, 
the  cotijlable  and  the  marjlml  had  lucceeded  to  the  juriididion  of 
the  heretochs.  Spelnian,  Glojf.  p.  400.  Sir  Edivard  Coke  011 
the  court  of  chivahy. 


The- 
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The  determination  of  a  doubt,  for  which  no  compleat  evi- 
dence could  be  produced,  was  the  end  of  the  duel  as  a  civil  pre- 
caution. The  declfion  of  points  of  honour,  and  difputes  of  arms, 
or  the  f'atisfaftion  of  a  proud  and  a  wounded  fpirit,  was  the  end 
of  the  duel,  as  an  inftitution  of  chivalry.  While  the  common 
judges  of  the  land  managed  the  duel  in  the  former  inftance,  as 
an  objedl  of  common  law  ;  it  was  governed  in  the  latter  by  the 
judges  in  the  court  of  chivalry,  that  is,  by  the  conftable  and  the 
marflial ;  and  the  forms  of  procedure  in  tbefe  cafes  were  eflen- 
tially  different. 

Of  the  court  of  chivalry,  the  jurifdidion  regarded  matters  of 
war,  precedency,  and  armorial  diftindions,  as  well  as  points  of 
honour  ;  and  treafons,  and  deeds  of  arms  committed  without  the 
realm,  were  objeds  of  its  cognizance.  In  a  word,  where  the 
common  law  was  defedive,  the  powers  of  the  conftable  and  the 
marlhal  were  competent.     4.  Injlitut.  c.  17. 

Yet,  from  thefe  officers,  there  lay  an  appeal  to  the  fovereign, 
as  the  head  of  arms,  and  he  might  Hop,  by  his  power,  their 
proceedings.  It  is  thence  that  we  fiiid  the  Kings  of  England 
fuperfeding  combats  of  chivalry.  It  was  as  the  head  of  the  civil 
ftate  that  they  could  fuperfede  the  combats  of  right,  or  at  com- 
mon law.  Inftances  of  their  jurifdidion,  in  both  cafes,  arc  not 
unufual.  An  exertion  of  it,  in  the  duel  of  chivalry,  took  place 
in  the  intended  combat  between  the  Lord  Rea  and  Mr  Ramfay. 
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The  Lord  Rae,  a  Scots  baron,  impeached  Ramfay  and  Meldrum 
for  moving  him  beyond  the  feas,  to  join  in  the  treafons  of  the 
Marquis  of  Hamilton.  Ramfay  denied  the  faQ,  and  offered  to 
clear  himfelf  by  combat.  A  court  of  chivalry  was  conftituted,  by 
commiflion  under  the  great  Teal  ;  and  the  parties  were  on  the 
point  of  engaging,  when  Charles  I.  incerpoiing  to  prevent  the 
duel,  fent  them  prifoners  to  the  Tower.  Kennet,  complete  hijlo- 
ry.  of  England,  vol,  3. /).  64.  An  interpolition  in  the  duel  at 
common  law,  was  exercifed  in  an  intended  con^ibat  in  a  writ  of 
right  between  the  champions  of  Simon  Low  and  Jo.  Kine,  pe- 
titioners, and  of  Thomas  Paramore,  defendant.  The  battle  was 
difcharged  by  Queen  Elizabeth.     Spehn.  GlojJ.  p.  103, 

In  the  duel  by  chivalry,  champions  were  not  ufual ;  becanfe 
queftions  of  honour  required  the  engagement  of  the  parties.  In 
the  duels  of  right,  thd  parties  might  have  champions,  becanfe 
the  trial  was  merely  an  appeal  to  the  Diviniry,  who  was  to  de- 
cide the  truth  by  affilling,  miraculoufly,  the  caufe  of  the  inno- 
cent perfon  ;  and  this  alfiftance  might  be  manifefted  either  to 
himfelt  or  to  his  reprefentative.  The  fafhion,  however,  of  mar- 
tial times,  was  an  inducement  to  the  parties  themfelves  to  en- 
gage :  And,  in  general,  chan  pions  v\cre  only  proper  for  the 
old  and  infirm,  for  prieils,  minors,  and  women.  Du  Cange-, 
voce  Ca7npiones. 

U  u  Antiently, 
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Antiently,  in  the  duel  of  right,  there  was  a  difcretionary 
power  in  the  judges  to  determine  in  what  cafes  it  was  neceflary ; 
and  this  was  a  proper  reftraint  on  the  violence  with  which  the  duel 
was  courted,  in  preference  to  other  modes  of  trial.  BniffeU  UJagc 
general  des  Fiefs,  liv.  3.  ch.  j  3.  Exprefs  laws  were  even  made 
to  defcribe  the  occafions  in  which  alone  it  was  to  be  expedient. 
There  is,  on  this  head,  the  following  regulation  of  Henry  I. 
'  Non  fiat  bellum  fine  capitali,  ad  minus  x  fol.  nifi  de  furto  vcl 
'  hujufmodi  nequitia  compellatio  fit,   vel  de  pace  regis   infradta, 

*  vel  in  illis  in  quibus  eft  capitale  mortis,  vel  diffamationis.'  LL. 
Hen.  I.  c.  39. 

In  the  reign  of  Henry  II.  it  was  the  pradice  to  permit  the  de- 
fendant to  take  his  choice  between  the  affile  or  jury  and  the  duel. 
'  Habebit  eledionem,'  fays  Bra^on,  '  utrum  fe  ponere  velit  Jiiper 

•  patricimy  utrum  culp.  fit  de  crimine  ei  impofito,  vel  non  :  Vel 
'  defendendi  fe  per  corpus  J'mim.^  Lib.  3.  c.  1 8.  This  marks  the 
decline  of  the  duel,  and  accordingly,  it  gradually  gave  way  to 
the  jury.  To  this  alternative  of  being  tried  by  one's  country, 
which  exprefles  the  form  of  the  jury,  or  by  the  duel,  which 
exprefles  the  appeal  to  the  Divinity,  there  is  yet  an  allufion  in 
the  queftion  propofed  to  a  culprit,  and  in  his  anfwer.  Culprit. 
Hoiv  ivilt  thou  be  tried  ?  His  reply  is,  By  God  and  my  country. 
There  is  here  a  rule  of  law  which  has  furvived  its  caufe  or  ne- 
ceffity.  The  alternative  is  fuggefted  in  the  queftion,  when  no 
alternative  exifts.     And  the  anfwer  includes  both  trials,  when 
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one  only  is  in  pradice.  Abfurdities  of  this  kind,  for  they  furc- 
ly  deferve  this  name,  muft  be  frequent  in  the  progreffion  of  ju- 
rifprudence  in  all  nations. 

The  duel  of  chivalry  loft  its  legality  with  the  fall  of  the  court 
of  chivalry.  It  left  behind  it,  however,^  the  modern  challenge  or 
duel,  which  it  is  difhonourable  to  refufe,  and  illegal  to  accept. 
The  jury,  which  fwallowed  up  the  duel  at  common  law,  could 
here  aft'ord  no  remedy. 

A  punier,  though  a  more  ufeful  relic  of  the  honourable  court 
of  chivalry,  which  was  once  fo  high  in  repute,  that  it  was  in 
danger  of  incroaching  on  the  jurifdidion  of  other  courts,  is  yet 
familiar  in  the  heralds  who  manage  armories,  defcents,  and  fu- 
nerals, and  who  record  admiffions  to  the  peerage. 

The  decay  of  the  manners  of  chivalry,  was  the  diftant  caufe 
of  the  fall  of  this  court  ;  and  its  immediate  one  was,  perhaps,  the 
jealouly  of  the  great  powers  of  its  judges.  There  has  been  no 
regular  high  conftable  of  England  fi nee  the  13th  year  oi  Hen- 
ry Vlil.  And  the  marefchal  dwindled  down  into  a  perfonal  di- 
ftindion,  or  name  of  dignity. 

In  France,  points  of  honour  were  originally  under  the  cogr 
nizance  of  the  maire  of  the  palace;  and  this  officer,  who  was  to 
acquire  the  greateft  powers,  appeared  in  times  of  a  remote  anri- 

U  u  2  quity,. 
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quity.  Du  Cange,  voc.  Major  Donms.  After  the  age  of  Hugh 
Capet,  this  dignity  was  fuppreflfed  ;  and  out  of  its  ruins  four 
courts  arofe.  One  or  thefe  was  the  court  of  chivalry,  or  the  of- 
fices of  the  high  conftable  and  marlhal.  The  other  courts  were 
thofe  of  the  high  chancellor,  the  high  treafurer,  and  the  great 
mafter  of  France,  or  the  judge  of  the  King's  houfhold.  For,  in 
the  aera  of  his  grandeur,  the  maire  of  the  palace  had  engroffed 
to  his  jurifdidion  whatever  related  to  arms,  juftice,  and  finance. 

(2)  It  has  been  contended,  that  a  knight's  fee  confifted  regularly 
of  a  certain  number  of  acres.  Spelmaii,  njoc.  Feodum.  Cmnderiy 
Introd.  to  the  Britann.  p.  246.  But  the  value  of  acres  muft  have 
varied  according  to  their  fertility  and  fituation  j  and  it  feems  the 
more  probable  notion,  that  a  proportion  of  land,  of  a  determined' 
value,  no  matter  for  the  quantity  of  the  acres,  was  what  in  ge- 
neral conftituted  a  knight's  fee.  The  confidcration  of  the  reve- 
nue that  v/as  neceflary  for  the  maintenance  of  a  knight,  and  for 
the  furnifning  of  his  arms,  would  dired  the  extent  of  the  land. 
The  will  of  the  grantor,  however,  and  the  confent  of  the  re-' 
ceiver,  might  conftitute  any  portion  of  land  whatever  a  knight's 
fee,  or  fubjedf  it  to  the  fervice  of  a  knight* 

This  Is  put  paft  all  doubt  by  the  following   remarkable  paper 
in  the  l^Jack  Book  of  the  Fxchequer,  which   certifies  Henry  II. 


of  the  ftate  of  the  knight's  fee  of  one  of  his  vallals. 
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Carta  IVilklmh  flii  Roberti. 

Karlffimo  Domino  fuo  H.  regi  Anglorum,  Willelmus,  filius 
Roberti,  falutem.  Sciatis,  quod  de  vobis  teneo  feodum,  i.  mi- 
litis  pauperrimumj  nee  alium  in  eo  feodavi,  qui  vix  in  fufficientia, 
et  ficut  tenuit  pater  meus.  Valete.  Liber  Niger  Scaccari,  vol.  i. 
/>.  247.  Edit.  1771. 

In  the  records  of  England,  there  is  mention  alfo  of  the  fmall 
fees  of  the  honour  of  Moreton ;  and  it  is  fuppofed  that  the  fees 
which  were  granted  previous  to  the  death  of  Henry  I.  were  in 
general  more  extenfive  than  thofe  which  were  pofterior  to  it. 
Madox,  hift.  of  the  Exch.  •vol.  l,  p.  649.  In  England,  as  well 
as  in  France,  there  are  even  frequent  examples  of  whole  manours 
which  were  held  by  the  fervice  of  one  knight,  and  accounted  as 
a  (ingle  knight's  fee.  DugdaWs  baronage.,  'vol.  2.  p.  107.  Notes 
fur  les  Affifes  de  ferufalenit  par  Thaumajfiere.,  p.  252. 

But,  there  were  not  only  poor  fees  granted  out»by  the  crown. 
There  were  even  grants  in  capite  of  the  half  of  a  knight's  fee, 
and  of  other  inferior  portions  of  it.  Of  this  the  charters  which 
follow  are  an  inftrudive  evidence. 

Carta 
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Carta  *  Guidonis  Extranet. 

Gwido  extraneus  tenet  de  Rege  Alvin  delegam  per  fervltlutn 
dimidii  militis. 

Carta  Roherti^  filii  Albrici. 

Domino  fuo  Kariffimo  H.  Regi  Anglorum,  Robertus,  filius 
Albrici  Camerarii,  falutem.  Sciatis,  Domine,  quod  ego  teneo  de 
vobis  feodum  dimidii  militis.     Valete. 

Carta  Wilklmi  Martd. ' 

Ego  Willelmus  Martel  teneo  in  caplte  de  rege  quartam  par- 
tem feodi.  I.  militis  in  Canewic  juxta  Lincolniam  de  antiquo  fe- 
famento,  unde  debeo  ei  facere  fervitium,  et  nichil  habeo  de  novo 
fefamento  in  comitatu  Liacolniae.  Lib.  Ni^.  Scaccariij  vol.  i. 
/>.  147.  217.  269. 

It  was  chiefly  the  polity  or  the  natural  beneficence  of  princes 
and  nobkb  that  varied  the  condition  of  fees.  At  times,  the  fee 
was  fcarcely  fufficient  for  the  fervice  required  ;  and,  on  other  oc- 
cafions,  it  was  mfinitely  plentiful,  and  beyond  all  proportion  to 

the 
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the  military  purpofe  of  the  grant.  Its  value,  on  an  average,  is, 
however,  to  be  calculated  from  records  and  a£ts  of  parlia.rent. 
From  William  the  Norman  till  King  John,  it  was  in  progr^ffion, 
a  five,  a  ten,  a  fifteen,  and  a  twenty  pound  land  f.  In  King  John's 
times,  it  grew  to  be  a  forty  pound  land  ;  and,  before  the  aera 
of  the  ad  of  parliament  which  took  away  and  aboli(hed  the  mi- 
litary part  of  the  feudal  fyftem,  the  knight's  fee  was  computed 
at  L.  200  per  annum.  Thefe  things  are  very  curious,  and  might 
lead  to  political  reafonings  of  importance.  Spelman^  voc.  Miles, 
Aflomole  on  the  Order  of  the  Garter. 

(3)  Baronies  and  earldoms  could  be  created  or  made  to  con- 
fift  of  any  number  of  tees  whatever.  Thus,  the  barony  of  Wil- 
liam de  Albeney  Brito  conlifttd  of  thirty-three  knight's  fees, 
the  barony  of  Earl  Reginald,  of  two  hundred  and  fifteen  knight's 
fees,  and  a  third  part  of  a  tee;  and  William  de  Melchines  had 
a  barony  of  eleven  knight's  fees.  Maaox,  Baronia  Anglica.,  p. 
91.  Thus  the  earldom  of  Geofrey  Fitzpeter  Earl  of  Eflex  con- 
filled  of  fixty  knight's  fees;  and  that  of  Aubry  Earl  of  Oxford, 
of  thirty  knight's  fees.  Selden,  Tit.  hon.  part.  2.  ch.  ^.  feci.  26. 
Inftances  to  the  fame  purpofe  might  be  coUeded  in  the  greateft 
profufion. 

From 

■f-  Sir  William  Elackftone  feems  to  think,  that  the  knight's  fee,  in  the  reign 
of  the  Conqueror,  was  ftated  at  L.  20  per  annum,  which  is  certainly  a  mi- 
flalce.     Book  2.  ch.  5. 
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From  fa£ls  fo  particular,  it  is,  1  conceive,  to  be  concluded,  that 
Sir  Edward  Coke  is  miilaken,  when  he  lays  it  down,  that  a  ba- 
rony confided,  in  antient  times,  of  thirteen  knight's  fees  and  a. 
third  part,  and  that  an  earldom  confifted  of  twenty   knight's, 
fees.     I.  Injlttitt.  p.  69.  70.     According  to  this  way  of  think- 
ing, fome  of  the  barons  and  earls  whofe  names  are  now  recited, 
muft  have  poffeiTed   many  baronies,  and  many  earldoms ;  an, 
idea  which  is  furely  not  only  ftrange,  but  abfurd.     The  fuppo- 
fition  that  nobility  is  inherent  in  a  certain  arid  determined  num-. 
ber  of  fees,  which  this  opinion   implies,   is   a   notion,  that  does 
not  correfpond  with  feudal  principles.     The  nobility  was  given, 
not  by  the  mere  pofleflion  of  the  fees,  but  by  their  erection  into 
an  honour  by  the  fovereign.     Yet  Sir  Edward   Coke  had  an  au- 
thority for  what  he  faid.     It  is  the  old  treatii'e,   termed  the  Mo- 
dus  teiiendi  parliamentwn.     This  treatiCe,  however,   is  not  of  fo 
high  a  date  as  the  Saxon  times,  to  which  it  pretends  ;  and  the 
circumftance  of  its  aflumed  antiquity,  with  the  intrinfic  proofs  it 
bears  of  being  a  fabrication  in  the  times  of  Edward  III.  detratSt  very 
much  from  its  weight.     And,  in  the  prefent  cafe,  it  is  in  oppo- 
fition  to  indubitable  monuments  of  hiftory. 

I  am  fenfiblc,  that  Sir  William  Elackftone  has  faid  exprefsly, 
«  That  a  certain  number  of  knight-fees  were  requifite  to  make 
'  up  a  barony.'  Look.  2.  ch.  5.  He  has  not,  however,  entered 
into  any  detail  concerning  this  pofition.  I  fhould,  therefore,  i- 
magine,   that  he  has  relied  implicitly  on  the  authority  of  Sir 

Edward 
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Edward  Coke,  which  ought  not,  perhaps,  to  be  efteemed  too 
higtily  in  queltions  which  have  a  connection  with  the  teuciiil  in- 
ftitutions  *. 

Nor  is  it  in  England  only  that  examples  can  be  produced  to 
refute  this  notion  about  the  conftitution  of  baronies  and  earl- 
doms. In  Normandy,  five  knight's  fees  might  form  a  barony; 
and  of  this  the  following  teftimonies  are  an  authentic  proof,      i. 

X  X  '  Ricardus 

•  That  Lord  Coke  had  neglefted  too  much  the  feudal  cuftoms,  wis  a  mat* 
ter  of  Ismentation  to  Sir  Henry  Spelman.  It  is  with  a  reference  to  them,  that 
Sir  Henry  thus  fpeaks.  '  I  do  marvel  many  times,  that  my  Lord  Coke,  adorn- 

•  ing  our  law  with  fo  many  flowers  of  antiquity  and  fortign  learning,  hath  not, 
'  (as  I  luppofe),  turned  afide  into  this  field,  from  whence  fo  many  roots  of  our 

•  law  have,  of  old,  been  taken   and   traniplanted.     I  wifh  fome  worthy  lawyer 

•  would  read  them  diligently,  and  fliow  the  feveral  heads  from  whence  thofe  of 

•  ours  are  taken.     They  beyond  the  feas  are  not    only  diligent,  but  very  curi- 

•  ous  in  this  kind  ;  but  we  are  all  for  profit  am'  hicrando  pane,  taking  what 
'  we  find  at  market,  without  inquiring  whence  it  came.'  Reliq.  S^elnuin, 
p.  9y. 

The  negleft  which  produced  this  complaint,  and  drew  this  wifli  from  this 
learned  knight,  is  Hill  prevalent.  The  law  in  Gre.it  Britain  is  no  where  ftu- 
died  in  its  hiitory,  and  as  a  fcience.  The  (tudtnt  is  lolicitous  only  to  (lore  his 
memory  with  cafes  and  reports  ;  and  courts  of  jullice  pay  more  regard  to  aU' 
thoritics  than  to  reafonings.  From  the  monunt  that  the  Diftionary  of  Deci- 
fions  was  publilhrd  in  ScotlantI,  the  knowledge  of  the  acottilh  law  has  decli-- 
ncd.  Yet  the  refptdable  author  of  that  compilation  did  not  lurcly  imagine- 
that  he  was  about  to  do  a  prejudice  to  his  nation. 
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'  Ricardus  de  Harcouit  tenet  honorem  S.  Salvatoris  de  domino 
'  rege  per  fer\  itium  4  militum  :  Sed  debebat  quinque,  quando 
*  baronia  erat  Integra.'  2.  '  Guillelmus  de  Hommet  conftabula- 
'  rius  Normanniae  tenet  de  domino  rege  honorem  de  Hommetto 
'  per  fervitium  5  militum,  et  habet  in  eadem  baronia  22  feoda 
'  millriim  ad  fervitium  fuum  proprium.'  Regejlriim  Philip. 
Aug.  H^roiivalliamDn^  ap.  Du  Cange,  'voc.  Baronia. 

(4)  The  terms  knight  and  chivnkr  denoted  both  the  knight 
of  honour  and  the  knight  of  tenure  ;  and  chivahy  was  ul'ed  to 
exprefs  both  knighthood  and  knight-fervice.  Hence,  it  has  pro- 
ceeded, that  thefe  perfons  and  thefe  Hates  have  been  confound- 
ed. Yet  the  marks  of  their  difference  are  fo  ftrong  and  pointed, 
that  one  muft  wonder  that  writers  fliould  miftake  them.  It  is 
not,  however,  mean  and  common  compilers  only  who  have  been 
deceived.  Sir  Edward  Coke,  notwithftanding  his  diftinguilliing 
head,  is  of  this  number.  When  eftimating  the  value  of  the 
knight's  fee  at  L.  20  per  annum,  he  appeals  to  the  ftatute  de  mi~ 
litibus,  an.  i.  Ed.  II.  and,  by  the  fen fe  of  his  illuftration,  he  con- 
ceives, that  the  knights  alluded  to  there,  were  the  fame  with  the 
polTcflbrs  of  knight's  ices  ;  and  they,  no  doubt,  had  knight's 
fees ;  but  a  knight's  fee  might  be  enjoyed  not  only  by  the  te- 
nants in  capite  of  the  crown,  but  by  the  tenants  of  a  vaffal,  or 
by  the  tenants  of  a  fub-vaffal.  Now,  to  thefe  the  ftatute  makes 
no  allufion.  It  did  not  mean  to  annex  knighthood  to  every 
Jand-hoklcr  in  the  kingdom  who  Imd  a  knight's  fecj  but  to  en- 
courage 
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courage  arms,  by  requiring  the  tenants  in  capite  of  the  crown 
to  take  to  them  the  dignity.  He  thus  confounds  knighthood  and 
the  knighC s  fee.    Coke  on  Littleton^  p.  6g. 

If  I  am  not  deceived,  Sir  William   Blackftone  has  fallen  into 

the  fame  miftake,  and  has  added  to  it.    Speaking  of  the  hns^hts 

of  honour^  or  the  equites  aiirati,    from  the  gilt   fp'irs  they  ware, 

he  thus  exprefles  himfelf.  '  They  are   alfo  called,    in   our   law, 

'    *  milites,  becaufe  they   formed  a  part,   or,   indeed,  the  tvhole  of 

*  the  royal  army i  in  virtue  of  their  feodal  tenuies  ;  one  condition 

*  of  which  was,  that  every  one  ivha  held  a  knight'* s  fee  (which, 

*  in  Henry   the  Second's  time,   amounted  to  L.  20  pei  annum\ 

*  was  obliged  to  be  knighted,   and   attend   the  king  in  his  wars, 

*  or  fine   for   his  non-compliance.     Tiic  exertion  of  tiiis  prero- 

*  gative,     as   an   expedient   to    raife   money,    in    the    reign    of 

*  Charles  I.  gave  great   offence,  though  warranted    by  law  and 

*  the  recent  example  of  Queen    Elizabeth  :    But   it  was,  at   the 

*  Refloration,    together  with  all  other   military   branches  of  the 

*  feodal  law,  abolifhed ;  and  this  kind  of  knighthood  has,   fince 

*  that  time,  fallen  into  great  difrepute.'     Book.  1.  ch.  12. 

After  what  I  have  juft  faid,  and  what  is  laid  down  in  the  text, 
I  need  hardly  obferve,  that  this  learned  and  able  writer  has  con- 
founded the  knight  of  honour  and  the  knight  of  tenure.  And, 
that  the  requifuion  to  take  knighthood,   was  not  made  to  enjery 

X  X  z  ppffelTor 
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pofleflbr  of  a  knight's  fee,  but  to  the  tenants  of  knight's  fees 
held  in  cap'ite  of  \.\\z  crown,  who  had  merely  a  lufliciency  to 
maintain  the  dignity,  and  were  thence  difpofcd  not  to  take  it. 
Sec  farther  the  notes  to  chapter  IV.  The  idea  that  the  whole 
force  ot  the  royal  army  confided  of  knights  of  honour,  or  dubbed 
knights,  is  fo  extraordinary  a  circumftance,  that  it  might  have 
fl:iown,  of  itfelf,  to  this  eminent  writer,  the  fource  of  his  error. 
Had  every  foldier  in  the  feudal  army  received  the  inveftiture  of 
arms  ?  Could  he  wear  a  feal,  furpafs  in  filk  and  drefs,  ufe  enfigns- 
armorial,  and  enjoy  all  the  other  privileges  of  knighthood  ? 
But,  while  I  hazard  thefe  remarks,  my  reader  will  obferve,  that, 
it  is  with  the  greatefl;  deference  I  diflent  from  Sir  William  Black- 
ftone,  whofe  abilities  are  the  objed  of  a  moft  general  and  defer- 
ved  admiration. 

In  this  note,  and,  perhaps,  In  other  places  of  this  volume,  I 
ufe  the  expreffion  '  tenant  in  capite  of  the  crown,'  which  may 
feem  a  tautology  to  many.  The  phrafe,  '  a  tenant  in  capite^ 
may,  indeed,  exprefs  fufficiently  the  royal  vaflal.  It  may,  how- 
ever, exprefs  a  tenant  in  capite  of  a  fubje£t.  And  this  diilindlion 
was  not  unknown  in  the  law  of  England.  Madox,  Bar.  Angl. 
p.  1 66.  Sptlni.  GloJJ.  voc.  Caput. 

(5)  It  is  natural  to  think,  that  the  number  of  tenants  incapite 
who  gave  no  infeudations,  could  not  be  great.  The  following 
curious  recoids  of  the  age  of  Henry  II.  are  proofs,  however,  that 

tenants 
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tenants  in  capite,   who  gave  no  infeudations,  did  actually  exift  ; 
and,  perhaps,  they  {how,  by  implication,  their  uncommonnefs. 

Carta  Albani  de  Hairun. 

Domino  fuo  excellentiflimo  H.  Regi  Anglorum,  Albanus  dc 
Hairun.  Veftrae  excelientiae  notifico,  quod  ego  in  Hertford- 
fcire  feodum,  i.  militis  de  veteri  fefamento  de  vobis  prmcipaliter 
teneo,  et  quod  de  novo  fefamento  nichil  habeo,  nee  miUtem  feo- 
fatum  aliquem  habeo.     Valete. 

Carta  Mathaei  de  Gerardi  Villa, 

Mathaeus  de  Gerardi  Villa  tenet  in  capite  de  Domino  Regc 
feodum.  I.  militis  de  veteri  fefamento,  et  nullum  habet  militem 
fefatum,  nee  habet  aliquid  de  novo.  Liber  Niger  Scaccarii,  p, 
246.  247. 

In  the  fame  inftrudive  monument,  there  are  other  examples  of 
grants  in  capite  of  fingle  fees  ;  and,  in  general,  it  is  to  be  infer- 
red, that,  of  fuch  grants,  there  were  lub-infeudations.  p.  129. 
130.  179- 

CHAP- 
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(i)  "J"     IB.  Feud.  lib.  i.  tit.  i.     Craig,  Jus  feudale,  lib.  i. 
Spelman.  voc.  Feodum. 


(2)  An  inftance  of  the  fovereign  feleding  the  fon  the  moft  a- 
greeable  to  him,  for  enjoying  the  eftate,  occurs  in  England  fo 
late  as  the  reign  of  Henry  II.  This  prince  gave  feifine  to  Ralf 
de  Mandevill  of  the  barony  of  Merfwude,  becaufe  he  was  a  bet~ 
ter  knight  than  his  elder  brother  Robert  de  Mandevill.  Madox, 
Baron.  Angl.  p.  97. 

It  is  remarkable,  that,  among  the  German  nations,  fimilar 
principles,  even  in  the  days  of  Tacitus,  had  an  influence  on  the 
rights  of  fucceffion.  '  Inter  familiam,  et  penates,  et  jura  lucceflio- 
*  num,  equi  traduntur,  excipit  filius,  non  ut  cetera  maximus  na- 
'  tu,  fed  prout/^roA-  bello  et  melior.^     De  Mor.  Germ.  c.  32. 

A  fingular  confequence  of  thefe  ufages  made  its  appearance 
in   the   law  of  England.     On   the  devolution  of  a  peerage  to 

heirs 
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heirs  female,  the  King  might  (clcQ.  the  fortunate  daughter  on 
whom  to  beftow  it.  This  privilege,  beautiful  and  interefting, 
was  to  grow  out  of  martial  cuftoms. 

(3)  Bciiefichim,  and  batejicia,  are  frequently  mentioned  in  the 
laws  of  the  barbarians,  and,  from  the  defcription  given  of  them, 
it  is  evident,  that  they  were  fubjed  to  military  fervice.  A  law 
of  the  Longobards   has  this   paffage.     *   Per  multas  interpella- 

•  tiones  fadtas  ad  nos  didicimus,   7?nlites  benefciafua  paffun  dif- 

*  trahere.'  LL.  Longob.  lib.  3.  tit.  9.  /.  9.  ap.  Lindenbiog.  An- 
tient  charters  allude  to  their  fervice,   by  calling  them   '  beneficia 

♦  militaria.*  Du  Cange,  i)oc.  Beneficium.  See  alfo  a  capitulary, 
an.  807.  It  is  likewife  to  be  obferved,  that  'uajjalli^  a  feudal 
term,  denoted,  in  early  times,  the  poflelTors  of  benefices.  Of  this 
there  are  proofs  in  the  years  757,  and  807.  Du  Gauge,  voc. 
Vajfalli. 

It  is  commonly  thought,  that  the  viox6  feudwn  was  not  known 
till  about  the  year  884,  when  there  is  certain  evidence  of  its  ufe. 
Now,  this  period  was,  in  fonie  countries,  pofterior  to  the  perpe- 
tuity of  the  fief,  and  thus  benejicium  diVidi  feudiim  were  to  exprefs 
the  fame  thing.  In  fadl,  in  a  conllitution  of  the  Emperor  Charles 
111.  who  died  in  the  888,  bcncficiuni  and  feudum  are  employed 
alternately  in  expreffing  a  hereditary  grant.  In  the  year  1 162, 
there  is  a  charter  by  the  Emperor  Frederic  I.  to  Raimond  his  ne- 
phew, giving  him  the  perpetual  grant  of  a  county;  and,  in  this 

charter. 


IN         EUROPE..  353 

charter,  the  words  benefic'mm  and  fcndxan  are  alfo  ufcd  alike  to 
exprefs  the  donation.  BmJJ'cly  Ufage  general  des  fiefs.,  p.  yz.  78. 
Even  la  the  books  of  the  fiefs,  thefe  terms  are  employed  pro- 
mifcuoufly  in  the  fame  fenfe.  .uc,    tri,  ■   ';   .  ; 

(4)  Chantereaii  le  Fevre  contends,  that,  under  the  Kings  of 
France  of  the  firft  and  fecond  race,  there  were  only  two  kinds  of 
landed  property,  the  domains  of  the  Prince,  and  allodiality. 
This  notion,  which  is  the  foundation  of  his  fyftem,  obliges  him 
to  affert,  that  benefces  were  allodhwu  Inferior  writers  have  fol- 
lowed his  fancy.  For  all  ingenious  men  draw  after  them  a 
train  of  book-makers,  who  are  more  folicitous  to  defend  their 
opinions,  than  to  underftand  them. 

That  benefices  were  not  ■propriety  or  allodimn.,  has  been  juft  now 
faid.  But  it  may  not  be  improper  to  produce  exprefs  proofs  of 
their  diftindion.     The  following  laws  will  ferve  this  purpofe. 

*  Auditum  habemus  qualiter  et  comites  et  alii  homines,  qui 
'  nofira  beneficia  habere  videntur,  coniparant  fibi  proprietates  de 
'  ipfo  nq/iro  beneficio,  et  faciunt  fervire  ad  ipfas  proprietates  fer- 
'  vientes  noftros  de  eorum  benefcio.,  et  curtes  noftrae  remanent 
'  defertae,  et  in  aliquibus  locis  ipfi  vicinantes  multa  mala  pati- 
"  untur.'     Capit.  Kar.  et  Lud,  lib.  3.  tit.  i  9. 

y  y  *  Audi- 
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*  Audlvimus,    quod    aliqul    reddaiit  henefcium  iiojlrum  ad  a- 

*  lios   homines  in  proprietatem,  et   in   ipib   placito   dato   pretio 

*  comparant  ipfas  res  iteruin  fibi  in  alodcin  ;  quod  omnino  cavea- 

♦  dum  eft  ;  quia  qui  hoc  faciunt,  non  bene  cuftodiunt  Jidem^ 
'  quam  nobis  promi([am  habent.  Et  ne  forte  in  aliqua  infidcUtate 
'  inveniantur,  qui   hoc   faciunt,  deinceps   caveant  fe  omnino  a 

♦  talibus,  ne  a  propriis  honoribus,  a  poprio  folo,  a  Dei  gratia  ct 
'  noftra,  extorres  fiant.'  Cnpit.  Kar.  et  Lud,  lib,  3.  tit.  20.  ap. 
Lindenbrog.  p.  877. 

The  reader  may  alfo  confult  and  compare  what  is  colleded  in 
Dtt  CangCt  under  Ahdis  and  Benefcium. 

(5)  See  Chapter  i.  and  the  Notes  to  it. 

(6)  Spelman,  Littleton,  Coke,  Houard,  Madox,  Dalrymple, 
Blackftone,  the  Judges  of  Ireland  in  the  cafe  of  Tenures  upon 
the  commiflion  of  defetStive  titles,  &c. 

In  the  elaborate  treatife  on  feuds  and  tenures  by  Sir  Henry 
Spelman,  his  whole  argument  to  Ihow  that  hereditary  fiefs  were 
unknown  to  the  Anglo-Saxons,  or  at  lealt  the  great  weight  of 
it,  refts  on  the  idea,  that  the  feudal  incidents  were  omfequen- 
ces  of  the  perpetuity  of  the  fief.  Yet  it  is  obfervable,  that  this 
pofition  is  conftantly  fuppofed,  and  never  proved.  He  no  where 
evinces,  that  wardfhip,  marriage,  relief,  aid,   and  elcheat,   were 

necefl'ary 


IN         EUROPE.  355 

xieceflary  and  certain  refults  of  tlie  fief,  in  its  condition  of  perpe- 
tuity ;  and,  in  the  courfe  of  this  work,  if  I  do  not  flutter  myfelf, 
I  have  produced  evidence,  from  which  it  is  to  be  concluded,  in 
the  clearefl:  manner,  that  the  feudal  incidents  were  the  atten- 
dants of  the  fief  in  all  the  fteps  of  its  progrefs. 

On  a  foundation  of  mere  froth,  this  diftinguifhed  antiquary 
has  ereded  a  fuperftrudure  that  is  without  folidity,  and  which 
the  flighteft  effort  may  overthrow.  Yet  it  is  reiorted  to  as  an 
impregnable  caftle;  and  here,  vainly  fecure,  many  a  combatant 
has  thrown  down  the  gauntlet  of  defiance.  If  authors  were  not 
generally  the  unthinking  copifts  of  each  other,  it  might  pro- 
voke laughter  to  confider  the  gravity  with  which  an  opinion  is 
lield  out  as  irrefragable,  that  is  in  a  high  degree  grofs  with  ab- 
furdity,  and  feeble  with  weaknefs. 

(7)  Capitul.  Reg.  Franc,  an.  877.  ap.  Baluz.  torn.  2.  p.  269, 
Abbe  Mably,  Obfervat.  fur  I'hiftoire  de  France,  liv.  2. 

(8)  Du  Cange,  voc.  Militia. 

(9)  Madox,  Bar.  Angl.  p.  28.  277.  278.  Hnuard,  Ancienne's 
loix  des  Franfois,  confervees  dans  les  coutumes  Angloifes,  recueil- 
lies  par  Littleton,  difcours  preliminaire.  Craig,  Jus  feud.  Som- 
ner,  1  reatife  of  Gavelkind.  Spelm.  GloflT.  Hume,  Hifl.  of  Eng- 
land, vol.  I .  Hale,  Hift.  of  the  com.  law. 

Y  y  2  (lo)  Sir 
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[xo)  Sir  Ed.  Coke.  The  Judges  of  Ireland  In  the  cafe  of  te- 
nures Selden,  in  his  titles  of  honour.  Bacon,  Difcourfe  on  the 
laws  and  government  of  England,  &c. 

(n)  The  ufe  of  entails,  which  was  not  unknown  in  the  An- 
glo-Saxon times,  and  the  fucceffion  which  obtained  in  allodial 
ertates,  mufl;  have  contributed  very  much  to  the  eftablifhment 
of  the  perpetuity  of  the  fief.  LL.  JElfredi,  ap.  Wilkins.  The 
general  tendency  of  the  fief  to  this  ultimate  ftep,  and  the  im- 
menfe  power  of  many  of  the  Anglo-Saxon  nobles,  feem  alfo  to 
confirm  the  idea,  that  the  exiftence  of  its  perpetuity  might,  in 
fome  cafes,  be  known  in  the  Anglo-Saxon  times.  But  prefump- 
tive  arguments,  though  of  great  weight,  are  not  to  be  entirely 
relied  upon  in  queftions  of  this  fort. 

There  is  adual  evidence,  that  Ethelred  pofleffed,  as  an  here- 
ditary fief  and  earldom,  the  territority  which  had  conftituted  the 
kingdom  of  Mercland.  He  had  this  grant  from  King  Alfred, 
when  he  married  his  daughter  Etheltledi.  Selden,  Tit.  hon,  pari 
2.  ch.  5.  It  is  teftified  out  of  records,  that  the  earldom  of  Lei- 
cefler  was  an  inheritance  in  the  days  of  iEthelbald  ;  and  the  re- 
gular fucceffion  of  its  earls,  for  a  long  period,  is  to  be  pointed 
out.  Camden,  Britannia  by  Gib/on,  vol.  \ .  p  542.  It  is  known 
from  old  hiftorians  of  credit,  that  Deireland  and  Eernicia  were 
Saxon  earldoms,  which  were  not  only  feudal,  but  inheritable. 
Tit,  hon.  part  2.  ch.  5. 

The 
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The  grant  of  Cumberland  by  King  Edmund  to  Malcolm  King 
of  Scotland,  was  alfo  feudal  and  inheritable;  and  this  appears 
from  the  Saxon  chronicle,  and  from  the  following  vcrfion  of  the 
terms  employed  in  it.  '  Eadmundus  Rex  totam  Cumberland 
'  praedavit  et  contrivit,  et  commendavit  earn  Malcolmo  Regi  Sco- 
'  tiae,  hoc  pa£lo  quod  in  auxilio  fibi  foret  terra  ct  mari.'  H. 
HuntinJon,  ap.  Praefat.  Epifc.  Derrenf.  ad  LL.  Anglo-Sax.  p.  j. 
The  expreffion  commendare.,  indeed,  is  faid  by  Spelman  not  to 
mean  a  feudal  homage.  Fends  and  tenures.,  p.  35.  But  the  o- 
riginal  Saxon  evinces  this  fenfe  ;  and,  in  fa£t,  the  word  commen- 
darc,  notwithftanding  the  authority  of  this  learned  gioffographer, 
is  ufed  with  the  utmoft  propriety  to  exprefs  a  feudal  homage. 
Conwiendare  Je  ahcuiy  was  even  the  marked  expreffion  for  Jliire 
rbommage  a  iin  fuferain.  See  Du  Cange,  voc.  Commendare  et 
BriiffeU  UJ'agc-general  des  fiefs.,  p.  35.  276. 

(12)  '  Volumus  etiam,  ac  firmiter  praecipimus  et  concedimus, 

*  ut  omnesliberi  homines  totius  monarchiae  regni  nodri  praedi£ti, 
'  habeant  et  teneant  terras  fuas,   et  pofleffiones  fuas  bene,  et  in 

*  pace,  libere  ab  omni  exaElione  injufia,  et  ab  omni  tallagio,  ita 
'  quod  nihil  ab  eis  exigatur  vel  capiatur,   nifi  fervitium  fuum  li- 

*  berum,  quod  de  jure  nobis  facere  debent,  et  faccre  tenentur  j 
'  et  prout  ftatutum  eft  eis,  et  illis  a  nobis  datum  et  concefTum, 
'  jure  haereditario  in  perpetuum  per  commune  confilium  toiius 
'  regni  noflri  praedidi.'     LL.  Guliel.  c.  ^^. 


It 
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It  is  to  be  mentioned  here  as  fomewhat  remarkable,  that  the 
laws  of  Duke  William,  and  efpecially  thofe  of  them  which  re- 
late to  the  feudal  inftitutions,  are  reprefented  by  many  foreign 
•writers,  and  by  our  datneftic  advocates  for  tyranny,  as  the  man- 
dates or  ordinances  of  a  prince  who  governed  by  the  fword. 
Yet  they  were  parliamentary  ads,  and  bear  this  honourable  te- 
ftimony  in  therr  bofbm. 

{13)  LL.  Edward.  Reg.  ap.  Wilklns,  p.  197.  Chart.  Guih 
de  leg.  Edw.  Regis  ap.  Spelm.  God.  Leg.  vejt.  p.  290. 

(14)  Spelm.  Cod.  Leg.  vet.  ap.  Wilkins,  p.  295.  296. 

(15)  LL.  Henry  I.  ap.  Wilkins,  p.  233.  et  feq. 

(16)  Chart.  Steph.  Reg.  de  libertatibus,  ap.  Spelm.  Cod.  Lega 
vet. 

'  Sciatis  me  conceffifle,  et  praefenti  charta  mea  confirmaflej 
'  omnibus  baronibus  ct  hominibus  meis  de  Anglia  omnes  liber- 
'  tales  et  bonas  leges  quas  Henricus  Rex  Angliae  avunculus  meus 
'  eis  (Jedit  et  conceflit,  et  omnes  bonas  leges  et  bonas  conjuetudincs 
*  feis  concedo  quas  habuerunt  tempore  Regis  Edivnrdi.^  p.  310. 


(17) 
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(17)  Charta  libertatum  Angliae  Regis  Henrici  II.  ap.  Spclm. 
Cod.  p.  318. 

(18)  Magna  Charta  Regis  Johannis  de  libertatibus  Angliae, 
ap  Spelm.  Cod.  p.  3(57.  et  leq. 

Many  important  claufes  of  the  great  charter  relate  to  the  feu- 
dal feverities.  And,  it  is  w  irthy  of  notice,  that,  from  the 
flight  confideration  of  thefe  feverities,  it  has  proceeded,  that  fo 
many  writers  have  defcribed  the  feudal  inftitutions  as  a  fy- 
ftem  intended  and  formed  for  oppreffi on.  Yet  I  have  clearly 
fhown,  that  thefe  feverities  grew  out  of  thefe  inllitutions  from 
the  change  of  manners  ;  and  that  the  fcheme  of  benefices  or 
fiefs  was   not   only   confiilent   with   liberty,    but  founded  in  it. 

(19)  Hume,  Hift.  of  England,  vol.  i.  p.  185. 

(20)  There  are  laws  which  bear  the  name  of  Edward  ;  but  it  is 
acknowledged,  on  every  hand,  that  their  authority  is  not  to  be 
fully  truiled.  And,  in  the  quellion  treated,  they  are  not  of  any 
ufe,  unlcfs  it  be,  perhaps,  that  they  iliuftrate  the  exiftence  of 
fiefs  among  the  Anglo-tiaxons.  This  compilation,  however, 
though  poflerior  to  the  age  of  the  Confcirur,  deferves  to  be  ex- 
amined with  more  attention  than  has  hitherto  been  beftowed 
upon  it.    M.  Houard,  a  foreign  lawyer,  whole  acquaintance  with 

Norman 
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Norman  cuftoms  is  more  intimate  than  with  thofe  of  the  Anglo- 
Saxons,  is  the  lateft  writer  who  feems  to  hav^  made  a  ftudy  of 
it. 

(21)  The  following  very  curious  law  of  William  the  Norman 
makes  exprefs  mention  of  the  knight's  fee  and  knight -fervicc. 
It  does  more.  It  alludes  to  a  prior  law  which  adually  eltablifli- 
ed  this  tenure,  and  v\rhich  was  the  aft  of  William  and  his  par- 
liament. It  is,  of  confequence,  a  decifive  proof  of  the  introduc- 
tion of  the  knight'' s  feet  or  of  knight -fervice,  by  this  prince,  and 
of  this  only. 

'  Statuimus  etiam  et  firmiter  praecipimus,  ut  omnes  comites, 
et  barones,  et  milites,  et  fervientes,  et  univerfi  liberi  homines 
totius  regni  noftri  praedidli,  habeant  et  teneani  fe  femper  bene 
in  armis,  et  in  equist  ut  decet  et  oportet,  et  quod  fint  femper 
prompti  et  bene  parati  ad  fervitium  fuum  integrum  nobis  ex- 
plendum.  et  peragendum,  cum  femper  opus  adfuerit,  fecun- 
dum  quod  nobis  debent  Aq  feodis  et  tenementis fuis  de  jure  fa- 
cere,  et  ficut  illis  ftatuimus  per  commune  conftlium  totius  regni 
noftri  praedidli,  et  illis  dedimus  et  conceffunus  mfeodojure 
haereditario.'     LL.  Guill.  c,  58. 


(22)  '  Terras  militibus  ita  dlftribuit,  et  eorum  ordines  ita  dlf- 
*  pofuit,  ut  Anghae  regnum  Ix  millia  militum  indefmenter  ha- 

'  beret, 
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'  beret,  ac  ad  imperlum  regis,  prout  ratio  popofcerit,  celeriter  ex- 
'  hiberet.'     Ord.  Vit.  lib.  4. 

Sprott,  the  monk  of  Canterbury,  makes  the  knight-fees  to  a- 
mount  to  60,215,  and  of  thefe  he  relates,  that  28,115  were  in 
the  hands  of  the  clergy.  Some  writers  have  made  Domfday- 
book  agree  with  Ordericus  Vitalis,  as  to  the  number  of  knight's 
fees.  But  they  produce  not,  fo  far  as  I  have  obferved,  the  paf- 
fage  or  paiTages  of  that  monument,  which  illuftrate  this  opinion. 
And,  it  is  difficult  to  conceive,  that  it  can  give  a  complete  fatif- 
fadion  on  this  head  or  topic. 

(23)  Selden,  Tit.  hon.  part  2.  ch.  5.  fefV.  17.  Madox,  Baron. 
Anglica,  p.  30. 

(24)  Coke,  i.Inftitute,  feft.  i. 


Z  z  CHAP- 


CHAPTER        III. 


SECTION        I. 


(i)  r"|'*1H  E  military  plan  of  the  feudal  Inftitutions,  or  an 

§  idea  of  the  militia  created  by  fiefs,  may  be  feen  to 
the  greateft  advantage  in  that  curious  monument,  '  the  Black 
*  Book  of  the  Exchequer ;'  of  which  it  was  the  object  to  exhibit, 
not  only  a  lift  of  the  feudal  tenants,  but  of  the  fees  and  knights 
held  and  provided  by  them.  An  article  from  it,  therefore,  while 
it  may  employ  the  reflcdtions  of  the  reader,  will  illuftrate  the  ge- 
neral notion  inculcated  in  the  text. 


Girta  Gervafti  PaganeUt. 

Domino  fuo  dilediflimo  Henrico,  Regi  Angliae  et  Duci  Nor*- 
manniae  et  Aquitaniae,  et  Comiti  Andcgaviae,  Gervafuis  Paga- 
nellus  fahitem, 

Z  z  2  mi 
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Iftl  funt  milites,  de  quibus  vobis  debeo  fervitium. 

Petrus  de  Bremingeham  tenet  feod.  IX.  militum. 
Giffardus  di  Tiringeham  feod.  trium  militum. 
Henricus  de  Mohun  feodum.  I.  militis. 
Ricardus  Engaine  feodum.  I.  militis. 
Robertus  de  Caflreton  feodum.  I.  militis. 
Paganus  de  Embreton  feodum.  I.  militis. 
Manifelinus  de  Ovunges  feod.  duorum  militum. 
Petrus  de  Stamford  feodum.  I.  militis. 
Willelmus  de  Jetingeden  feodam.  I.  militis. 
Elias  de  Englefeld  feod.  III.  militum. 
Ricardus  de  Ditton  feod.  IIII.  militum. 
Philipus  de  Hamton  feod.  II.  militum. 
Willelmus  de  Abbenvvrthe  feodum.  I.  militis. 
Willelmus,  fillus  Widonis,  feod.  III.  militum. 
Bernardus  de  Frankelege  feod.  IIII.  militum. 
Gcrvaiius  de  Berneke  feod.  IIII.  militum. 
Willelmus  de  Bello  campo  feod.  II.  militum. 
Willelmus  de  Haggaleg  feod.  I.  m. 
Milo  de  Ringefton  feodum.  I",  militis  et  dimid. 
Willelmus  Buffare  feod.  II.  militum  et  dim. 
Robertus  de  Eftingeton  feod.  I.  militis. 
Henricus  de  Oilli  tenebat  feodum.  I.  militis. 


I 
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Haec  eft  fumma  militum,  dequlbus  AntecefTores  mei  Antecef- 
foribus  veftris  tecerunt  fervitium,  et  ego,  veftri  gratia,  vobis,  fci- 
licet.  L. 

Et  iftl  funt  milites,  quibus  pater  meus  et  ego  dedimus  terrain 
de  dominio  noftro  port  mortem  Henrici,  avi  veftri,  fcilicct, 

Henricus  de  Frdinton  feodum.  I.  militis. 

Radulfus  Manfel  feodum.  1.  militis. 

Willelmus  Pagancllus  feodum.  I.  militis. 

Michael  filius  Oiberti  et  Willelmus  de  Lovent.  feodum  dimi- 

dii  militis. 
Godwinus  Dapifer  tcrtiam  partem.  I.  militis. 
Walterus  Manfel  feodum.  I.  militis. 
Petrus  de  Surcomunt  feodum  dimidii  militis. 
Galfridus  de  Rivilli  tertiam  partetu.  L  militis. 

Liber  Niger  Scacairii,  vol.  1.  p.  139.  140. 

It  is  in  this  form  that  other  vaffals  of  the  crown  certify,  in 
this  work,  the  ferviccs  and  the  knights  they  were  to  furnifti. 

(2)  It  was  enaded  by  a  law  of  Henry  II.   '  Ut  quicunque  ha- 

*  bet  feodum  unius  militis,   liabeat  loricam,   et  caflidem,  ct  cly- 

*  peum,  et  lanceam.'     Hoveden,  an.  1181.     The   variations  in 
the  nature  of  the  arms  to  be  provided,  at  different  periods,  by 

vaflals 
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vaflTals  and  fokliers,  are  learnedly  explained  in  an  author  whom 
the  adorers  of  tyranny  afFed  to  dcfpife,  in  the  manly  and  fpirit- 
ed  work  of  Nathaniel  Bacon,  on  the  laws  and  government  of 
England. 

(3)  '  In  iiniverfum   acflimanti  plus  penes  peditem  roboris.* 
Tacit,  de  Mot:  Germ.  c.  6. 

(4)  Many  writers  have  obferved,  that- it  was  William  the  Nor- 
man who  introduced  archers  into  England.  But  they  were 
known  in  the  Anglo-Saxon  armies.  A  law  of  Alfred  has  thefe 
words,  '  Si  quis  alteri  digitum  unde  fagittatur  abfciderit,  xv 
*  fol.  comp.'  See  LL.  Alfr.  c.  40.  as  interpreted  by  Lindenbrogi- 
us.,  in  his  Glojfary,  p.  i  389.  Archery  was  alfo  of  high  antiquity 
in  the  other  Hates  of  Europe.  See  LL.  Sal.  tit.  3 1.  /.  6.  LL.  Ripuar. 
tit.  5.  /.  7.  The  Englifh  were  to  excel  all  nations  in  the  ufe  of 
the  bow,  and  for  far  (hooting.  It  was  the  archers  who  gained 
the  battles  of  Crefiy,   Poidiers,  and  Agincourt. 

'  King  Edwarde  the  third,'  fays  AJcham^  '  at  the  battaile  of 
'  Creffie,  again  ft  Philip  the  French  King,  as  Gaguinus  the  French 
'  hiftoriographer  plainlye  doth  tell,  Ilewe  that  day  all  the  nobili- 
'  tye  of  Fraunce  onlye  with  his  archers. 

*  f^uch  like  battaile  alfo  fought  the  noble  Prince  Edwarde  befide 
'  Poidlers,  where  Johnc  the  French  Kinge,  with  his  fonne,   and 

♦  in 
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'  in  a  manner  all  the  peres  of  Fraunce,  were  take.-i,  befides  thirty 

*  thoufand  which  that  daye   were  flainc,   and  very  few   Englifh 

*  men,  by  reafon  of  theyr  bowts. 

*  Kinge  Henrye  the  Fifte,  a  prince  perelefle,  and  moft  vi<£lori- 

*  ous  conquerour  of  all  that  ever  dyed  yet   in   tliis   parte  of  the 

*  vporlde,  at  the  battle  of  Agincourt,  with  feven  ihoufand  tiglu- 

*  inge  men,  and  yet  many  of  them  ficke,  being  iuclie  arclicrs, 
'  as  the  chronicle  fayth,  that  molf  parte  of  them  drewe  a  yarde, 

*  flewe  all  the  chivalrye  of  Fraunce,  to  the  number  of  forty  thou- 
'  fand  and  mo,  and  loll  not  paft  twenty-fix  Englilhmen.'  Toxo- 
phihis,  or  the  Schok  of  Shootinge-,  p.  iiz. 

(5)  '  He,'  fays  Littleton,  '  which   holdeth   by    the   fervice  of 

*  one  knight's  lee,  ought  to  be  with  the  King  forety  dayes,  well 

*  and  conveniently  arrayed  for  the  warre.'  Tenures.,  book  2. 
ch.  3.  See  farther  Dii  Cange,  'uoc.  Feudutn  miiitare.  SpelmaUy 
njoc,  Feudum  Huuberticum,  et  Ajjljes  de  Jerujalem^  avec  des 
notes,  par  Thauniajfiere,  p.  266. 

(6)  Bruflel,  Ufage-general  des  fiefs,  vol.  i.  p.  164.  168.  Da- 
niel, hift.  de  la  milice  Fran9oife,  liv.  3. 

In  Englaiid,  in  the  time  of  Edward  III.  his  army  in  France, 
Normandy,  and  before  Calais,  bcfides  the  Lords,  confifted  of 
31294  combatants  and  attendants ;  and  their  pay  for  one  year 

and 
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and  131  days  amounted  to  127201  1.  2  s.  9  d.  The  following 
fpecification  of  particulars  will  furniih  an  idea  of  the  military 
pay  and  fervice  of  thcle  times, 

'  To  Edward  Prince  of  Wales,  being  in  the  King's  fervice  in 
'  Normandy,  France,  and  before  Calais,  with  his  retinue,  for 
'  his  wages  of  war,  20  s.  a  day.  Eleven  banerets,  every  one 
'  taking  4  s.  a  day.  102  knights,  each  2  s.  a  day.  264  efcuires, 
'  each  1 2  d.  a  day.     384  archers  on  horfeback,  each  6  d.  a  day. 

*  69  foot  archers,  each  3  d.  a  day.     513  Welflimen,  whereof 

*  one  chaplain  at  6  d.  a  day.  One  phyfician,  one  herald  or  cryer, 
'  5  enfignes,  25  ferjeants  or  officers  over  20  men,  each  4  d.  a 
'  day.  480  footmen,  each  2  d.  a  day. 

'  To  Henry  Earle  of  Lancafter,  being  in  the  King's  fervice 
'  before  Calais,  with  his  retinue,  for  his  wages  of  war,  and  one 

*  other  Earle,  each  6  s.  8  d.  a  day.     Eleven  banerets,  each  4  s 

*  a  day.  193  knights,  each  2  s.  a  day.  512  efcuires,  each  i2d. 
'  a  day.  46  men  at  armes,  and  612  archers  on  horfeback,  each 
'  6  d.  a  day. 

'  To  William  Bohun,  Earle  of  Northampton,  being  in  the 

*  King's  fervice  in  Normandy,  France,  and  before  Calnis,  2  ba- 

*  nerets,  46   knights,    112  efcuires,    14^    archers  on  horfeback. 

*  For  their  wages  as  above. 


«To 
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'  To  Thomas  Hatfield  bidiop  of  Durham,  6  s.  8  d.  a  day.  3 
'  banerets,  4'S  knif^hts,  164  efouires,  8 1  archers  on  horieback, 
'  every  one  taking  as  above.  .       ' 

(■  T     O     A     8 

*  To  Ralf"  Baron  of  Stafford,  being  in  the  King's  fervice  in 
*  the  places  aforefaid,  with  2  banerets,  20  knights,  92  efcuires, 
'  90  archers  on  horieback.     Every  one  taking  as  above.' 

Thefe  things  appear  in  a  contemporary  record,  publiftied  by 
Dr  Brady  in  his  hiftory  of  England.  See  vol.  1,  A^pendixy 
p.  88. 
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SECTION        II. 


(i)  TTN  rolls  of  the  militia  of  France  in  the  year  1236,  and 
1  preceding  that  period,  which  were  obferved  by  Fere 
Daniel,  there  were  entered  military  tenants  who  were  marked 
down  for  the  fervice  of  5  days,  and  for  other  proportions  of  the 
ordinary  fervice  of  forty  days.  And  thefe  are  proofs,  not  only 
of  fees  in  France,  but  of  the  fractions  of  fees.     Milice  Franpife, 

V'  55- 

This  learned  author,  indeed,  not  attending  to  the  regulations 
which  made  the  fradions  of  a  fee  give  their  proportion  of  the 
ordinary  fervice,  has  endeavoured  to  account  for  the  limited 
number  of  days  which  many  tenants  were  bound  to  ferve,  by  re- 
fined reafonings  and  conjedlures ;  which  (how  how  acutely,  and  yet 
how  abfurdly,  a  man  of  ability  may  employ  himfelf  in  fearch- 
ing  out  the  truth  *. 

LitsktoMi 

*  '  Pour  ce  qui  eft  de  ceux  que  I'on  voit  danS  les  roles  n'Ctrc  obligez  qu'a  cinq, 
'  qu'a  quinze,  ou  vingt-cinq  jours,  ce  furcnt  des  concefflons  particulieres,  dont  il 
'  eft  difficile  de  ccnjcdturer  la  caufe ;  ce  fut  pour  quelque  fervice  fignalc  rendu  a 

Tecat, 
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Littleton,  having  remarked  that  the  ordinary  fervlce  of  the 
knight's  fee  was  forty  days,  is  careful  to  add,  '  that  he,  which 
'  holdeth  his  land  by  the  moitie  of  a  knight's  fee,  ought  to  be 

A  a  a  2  *  with 


•  I'etat,  ou  peut-etre  que  leurs  ancetres  durant  les  guerres  civiles  fournirent  au 
'  Roi  leurs  chaceanx,  ou  leurs  terres  a  cette  condition,  ou  qu'ils  avoient  qiielque 
«  autre  obligation  qui  fupleoit  au  fervice  ordinaire  ;  comme,  par  exeraple,  de 
'  faire  la  garde  en  certains  lieiix  iorfque  I'ennemi  approchoit.  On  voit  en  efFet 
'  dans  ces  roles  quelques  geiitilfhnmmes  fieffez,  obligez  feulemenc  k  taire  le  gust 
'  en  certaines  occadons  dans  quelques  fortereffes. 

'  Une  autre  raifon  peut  avoir  contribue  a  la  reduftion  du  fervice  a  un  terme 
«  plus  court  qu'il  n'etoit  autrefois  :  C'eft    que  fous  la  premiere  race,  et  fort  avant 

•  fous  la  feconde,  I'empire  Fransois  etoit  beaucoup  plus  etendu  que  fous  la  troU 
'  fierne.    II  falloit  aller  chercher  les  ennemis  et  les  rebelles  dans  la  Germanie,  etau 

•  dela  ;  il  falloit  paflcr  les  Aipes,  ou  les  Pyrenees,  et  entrer  bien  avant  en  Italie  et 
'  en  Efpagne  :  Par  confequent  les  expeditions  duroient  beaucoup  plus  long- terns 

•  que  fous  la  troifieme  race,  fous  la  quelle  le  roy.iume  avoit  des  bornes  beaucoup 

•  plus  ecroites.'     Liv.  3.  ch.  2. 

The  wildnefs  of  thefe  conjeflures  does  not  require  to  be  pointed  cut  minutely, 
as  it  will  appear  fiom  a  comparilon  of  the  text  with  this  note.  Yet  I  cenlure  not 
the  abilities  of  this  hiftorian.  If  we  could  reach  the  truth  in  all  fcicnces,  we 
fhould  find,  that  it  is  the  greatefl  men  who  have  wandered  ofteneft.  The  philo. 
fopher,  who  dates  fentiments  of  his  own,  mull  necelTanly  be  miftaken  at  times, 
and  is  often  to  reafon  hypothetically.  The  author  who  would  catch  the  gene- 
ral feme  and  opinions  of  the  world,  has  no  title  to  travel  out  of  the  right  p.itli; 
and,  if  his  errors  are  frequent,  he  deferves  to  be  contemptible.  It  is  not  fo  with 
the  wanderings  of  the  invenfive  and  refledling  mind.  Though  they  merit  not  ap- 
probation, they  call  for  refpedt.  Th:  abfurdities  of  the  profound  are  the  refults 
•f  thought  and  of  courage;  thofe  of  the  Ihallow  are  the  fruits  of  mere  weaknefs. 
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'  with  the  King  twen,ty  days  ;  and  that  he  which  holdeth  his 
'  land  by  the  fourth  part  of  a  knight's  fee,  ought  to  be  with  the 
'  King  ten  days  ;  and  fo  he  that  hath  more,  more ;  and  he 
'  that  hath  lefle,  leffe.'     Tenures,  p.  69. 

In  a  roll,  de  Poji  de  Foix,  in  the  year  1272,  there  afe  the 
following  explicit  proofs  of  the  fractions  of  fees,  and  of  the  li- 
mited fervice  that  was  to  be  given  for  them. 

Gaufridus  de  Baudreville,  praefentavit  fervitium  fuum  per  xx 
dies  pro  dimidio  feodo. 

Johannes  Morant  dicit,  quod  debet  fervitium  quarti  unius  mi- 
Utis. 

Johannes  de  Falefia  Scutlfer  dicit,  quod  tenet  dimidium  feo- 
dum loricae,  pro  quo  debet,  ficut  dicit,  auxilium  exercitus  et  cal- 
vacatae  quando  per  Kormanniam  levatur,  aut  fervitium  per  xx 
dies  cundo  et  redeundo  ;  et  fi  fervitium  didorum  xx  dierum 
captum  futrit,  auxilium  praedidum  non  debet  capi  nee  levari. 
See  BniJJcl,  Ujage-general  des  fwfs,  p.  174. 

In  F.ngland,  the  fradions  of  fiefs  are  to  be  proved  by  almofl: 
every  article  in  the  Black  Book  of  the  Exchequer,  and  by  a  mul- 
titude of  records  in  Madox  ;  and  to  thefe  authorities  I  refer  the 
inquifitive  reader. 

(2)  Du 
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(2)  Du  Cange,  voc.  Membrum  Loricae.  Craig  Jus  Feudale, 
lib  1.  Affiles  de  Jerufalem,  avec  des  Notes,  par  Thaumaffiere, 
p.  104. 

(3)  Cowel,  Interpreter,  voc.  Fee  Ferm.  Spelman,  voc.  Feodi 
Firma.     Du  Cange,  voc.  Feudi  Firma. 

(4)  See  what  is  faid  by  Mr  Baron  Dalrytrpk.,  in  the  mafterly 
fket;ch  he  has  given  of  the  hiftory  of  the  ahenation  of  land,  in  his 
comprehenfive  and  learned  treatife  concerning  feudal  property 
in  Great  Britain. 

(5)  Littleton,  Tenures,  fed.  96.  Daniel,  Hift.  de  la  milicc 
Fran9oife,  liv.  3. 

(6)  In  the  ftridnefs  of  the  feudal  regulations,  the  eftate  of  the 
vaflal  might  be  forfeited  for  his  negledt  of  fervice.  But,  in  ge- 
neral, it  feemed  equitable,  that  a  fine  only  {hould  punifh  his  dif- 
obedience.  BruJfeU  tome  i.  Ajfijes  de  Jerufale7n,  avec  des  notes 
par  Thaumajftere^  p.  o-b-j.  Etablijfemens  de  S.  Louis,  liv,  i. 

In  England,  in  the  Anglo-Saxon  times,  the  forfeiture  of  the 
benefice  or  a  fine,  as  in  the  other  countries  of  Europe,  was  the 
puniftiment  of  the  refra£lory  vaffiil.  The  cafe  was  the  fame  in 
the  Norman  period  of  our  hiftory.     When  the  King's  fummons 

ad 
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ad  habendum  fervithm^  was  iffued,  it  was  expeded  that  It  would 
be  complied  with.  The  following  fines  and  forfeitures  for  ne- 
gled  of  fervice  are  from  records. 

'  The  Abbot  of  Perfhore  was  amerced,  for  not  fending  his 

*  knights  to  ferve  in  the  army  of  Camarun,  as  he  was  warned  to 

•  do.  William  de  Haftinges  fined  in  c  marks,  that  he  might 
'  have  the  king's  favour,  becaufe  he  did  not  march  at  the  king's 

•  fummonce  in  the  army  of  Normandy.  William,  bifhop  of 
'  Winchefter,  fined,  or  was  amerced,  in  c  marks,  becaufe  he  was 

*  not  in  the  army  of  Gannok,  nor  had  his  fervice  there.  Mat- 
'  thew  Turpin  was  diflcifed  of  his  land  and  ferjeanty  in  Winter- 

•  law,  becaufe  he  was  not  in  the  king's  fervice  beyond  fea.  Dun- 

*  can  de  Lafcels  was  difTeifed  of  three  knight's  fees  and  a  half, 
'  becauie   he    was  not  with  the  king   in   his   army  of  Scotland, 

•  with  horfes  and  arms.  Roger  de  Cramavill  was  difTeifed  of 
'  his  land,  becaufe  he  did  not  go  with  the  king  in  his  voyage  to 

*  Ireland.  Malgar  de  Vavafur  was  difTeifed  of  his  land,  becaufe 
'  he  neither  went  with  the  king  into  Ireland,  nor  made  fine  for 
'  the  voyage.'  Madox,  Hijl.  of  the  Exchequer^  vol.  i.  p.  662. 
663.     See  farther   jBaron.  Anglic,  book.  i.  ch.  5. 

(7)  Littleton,  tenures,  fed.  95.     Du  Cange,  Gloil'.  voc.  Scu- 
tagium. 


<8) 
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(S)  Daniel,  Millce  Fran9oire,  liv,  3.  Du  Cange,  voc.  Cote- 
relli,  Brabanciones,  Brabantini.     Hume,  Hill.  vol.  i.  p.  308. 

In  France,  It  is  faid,  that  mercenaries  were  not  employed  in 
COnfiderable  numbers,  till  the  reign  of  Philip  the  Augufl:.  In 
England,  it  is  thought,  they  were  firft  known  under  Henry  11. 
From  the  caufes  I  mention,  it  is  probable,  that  their  ufe  muft 
have  been  familiar,  and  even  extenfive,  in  both  countries,  in  ear- 
lier times. 

(9)  Baronia  Anglica,  book  I.  ch.  6.  Daniel,  Milice  Fran- 
9oife,  liv.  3. 

(10)  *  The  religious,'  fays  Madox,  *  infilled  that  they  held 
'  all  their  lands  and   tenements   in  frankalmoigne,  and  not  by 

•  knight  fervice.     This  allegation  v^as  ufed  with  fuccefs  by  the 

*  abbot  of  Leycefter,  the  prlour  of  Novel-lieu  without  Staunford, 
'  and  the  abbot  of  Pippewell.'  He  cites  the  records  which  prove 
thefe  frauds;  and,  in  another  place,  appealing  alfo  to  records,  he 
has  thefe  words.  *  The  abbot  of  St  Aullin  had  a  great  fuccefs  in 
'  defrauding  the  king  of  his  fervices.  The  abbot,  it  feems,  had 
'  been  feoffed  to  hold  by  the  fervice  of  fifteen  knights.  Of  thefe 
'  fifteen,  he  found  means  to  conceal  twelve,  and  anfwered  to  the 
'  king  Vvith  three  only.'     Baron.  Angl.  p.  109.  i  14. 


(lO 
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(n)  A  record  of  Henry  III.  fays  of  Richard  Crokel,  '  Faclet 
'  fervitium  tricefimae  partis  feodi  j  militis.'  A  record  of  the 
fame  prince,  fays  of  John  Hereberd,  '  Faciet  fervitium  fexagefi- 
'  mae  partis  unius  feodi.'  Hijl,  of  the  Exchequer^  'vol.  i.  />. 
650.  651.  A  variety  of  inftances,  to  the  fame  purpofe,  are  to 
be  colleded. 

On  the  fuppofition  that  the  fradions  of  a  fee  beyond  the 
eight  parts,  were  not  properly  its  members,  the  demands  of  fer- 
vice  for  the  thirtieth  and  the  fixtieth  parts  of  a  fee,  muft  have 
been  encroachments  and  fevcrities,  againft  the  ufual  pradice  and 
iifages  of  fiefs.  \ifervice^  however,  was  required  for  fuch  frac- 
tions, the  afleffmentof  aTcw^rt^^r  on  the  tenants  of  knight-fervice 
would  neceflarily  fubjed:  them  in  their  proportion  of  payments. 
And  the  difficulties  attending  either  the  exadion  of  thefe  fer- 
vices,  or  thefe  payments,  muft  have  been  infinite. 

It  is  to  be  confefled,  that  the  giving  the  thirtieth  or  the  fix- 
tieth part  of  the  fervice  of  forty  days,  which  was  the  ufual  term 
of  the  fervice  of  the  military  tenants,  has  a  ftrange  afped.  Per- 
haps the  grants  I  mention  were  not  regulated  by  the  ufual  rules 
which  direded  fees.  It  is  well  known,  that  there  were  tenants 
in  knight-fervice  who  were  bound  to  give,  not  the  ufual  fervice 
of  forty  days,  but  the  attendance  of  themfelves  and  their 
knights,  both  at  home  and  abroad,  at  all  times,  and  wherever  it 

fhould 
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fhould  be  demanded.  Even  in  this  view,  however,  it  is  difficult 
to  comprehend  the  regulations  which  muft  have  governed  the 
fractions  of  fuch  fees. 

But  there  were  alfo  vaflals  in  knight-fervice  whofe  flipulated 
time  in  the  field  and  in  expeditions  was  fixty  days.  See  Eta- 
hlijjcmens  de  S.  Louis,  p.  23.  There  might  thus,  by  the  agree- 
ment of  fuperiors  and  tenants,  be  ftipulated  fervices  for  one 
hundred,  two  hundred,  or  any  definite  number  of  days  whate- 
ver. On  this  principle,  it  is  eafy  to  account  for  the  fradions  of 
fees  which  gave  fervice  for  the  thirtieth,  the  fixtieth,  or  any  fuch 
proportions  of  a  fee.  In  this  ftate  of  the  matter,  however,  the 
fractions  I  fpeak  of  in  the  text,  though  out  of  the  common  ufage 
of  fiefs,  muft  have  been  members  of  the  fee. 

In  the  courtly  and  agreeable  introdudion  to  the  Hiftory 
of  Charles  the  Fifth,  in  the  Ficiv  of  the  Progrefs  of  Socie- 
ty in  Europe,  from  the  fiibverfion  of  the  Roman  Einpire,  to 
the  beginning  of  the  fixteenth  century,  of  which  the  fcheme  is 
fo  comprehenfive,  it  is  remarkable,  that,  amidft  a  wide  variety 
of  other  omiffions,  there  is  not  even  the  flighteft  confideratiou 
of  knight-fervice,  and  the  knight's  fee.  Yet  thefe  circumftan- 
ces  were  of  a  moft  powerful  operation,  both  with  refped  to  go- 
vernment and  manners.  1  make  not  this  remark  to  dctrad  froni 
the  diligence  of  an  author  whofe  laborioufnefs  is  acknowledged, 
and  whofe  total  abftinence  from  all  ideas  and  inventions  of  his 
own,  permitted  him  to  carry  an  undivided  attention  to  other 

B  b  b  men's 
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men's  thoughts  and  fpeculations  ;  but  that,  refting  on  thefe  pe- 
cuharities,  I  may  draw  from  them  this  general  and  humiliating, 
yet,  I  hope,  not  unufeful  conclufion,  that  the  ftudy  and  know- 
ledge of  the  dark  ages  are  ftill  in  their  infancy.  Are  we  for 
ever  to  revel  in  the  Iweets  of  antient  lore  ?  And  are  we  never  ta 
dig  up  the  riches  of  the  middle  times  ? 


CHAP- 


CHAPTER       IV, 


(0  A  MONG  the  difburfements  from  the  Exchequer  of 
y  \  the  kings  of  tngland,  there  feems  to  have  been 
much  for  the  behoof  of  the  knights  of  honour,  whom  they  re- 
tained. This  appears  from  a  variety  of  records  in  Madox,  and 
accounts  for  the  high  charges  of  the  (herifs  for  palfreys,  faddles, 
gik-fpurs,  peacocks-crefts,  filk  toifes,  robes,  gloves,  fteel-caps, 
fwords,  and  lances.     Hiji.  of  the  Exchequer-^  ch,  lo. 


A  penfion  of  L.  40  per  annum  was  given  by  Fdward  TIT.  to 
John  Atte  Lee,  who  had  been  invefted  with  knighthood  in  au- 
xilium  Jiatus  fui  ma^iutenendi  ;  and  that  Sir  Nele  Loring  might 
better  maintain  the  honour  of  knighthood,  he  granted  to  him, 
and  his  heirs  male,  L.  20  per  annum.  An  annuity  of  forty  marks 
was  given  to  Sir  J>)hn  Walfh,  by  Richard  11.  to  enable  hi.n  to 
fupport  ths  dignity.  And  other  examples  to  this  purpofe  are 
to  be  coHeded.  AJJjtnole  on  the  Garter^  p.  34.  See  farther  Die 
CangCy  voc.  Muites  Regis,  et  Dijjert.  5.  Jur  fBiJloire  de  St. 
Louis. 

B  b  b  2  (2) 
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(2)  Information  concerning  the  knights  retained  by  the 
nobles,  is  not  to  be  found  in  that  abundance  which  might 
be  expected.  In  an  account  of  the  houfehold  expence  of 
Thomas  Earl  of  Leiccfter  an.  13 13,  there  are  charged  70 
pieces  of  blue  cloth  for  his  knights,  and  28  for  the  efquires ;  7 
furs  of  powdered  ermin,  7  hoods  of  purple,  395  furs  of  budge 
for  the  liveries  of  barons,  knights,  and  clerks  ;  65  fafFron-co- 
loured  cloths  for  the  barons  and  knights;  and  100  pieces  of 
green  filk  for  the  knights.  In  this  account,  there  is  alfo  a  charge 
of  L.  623  ;  15  :  5,  as  fees  to  earls,  barons,  knights,  and  efquires. 
Sto-u't  Survey  of  London.,  in  Strype's  edition.,  vol.  \.  p.  243.  The 
total  expenditure  of  the  Earl  of  Leicefter  for  one  year,  which 
was  7309,  is  valued  by  Mr  Anderfon,  at  L.  21,927  of  our  mo- 
ney; and  from  the  difference  of  living,  or  of  the  efficacy  of 
money,  his  expence  is  made  to  be  equal  to  L.  103,633.  Ander- 
Jbn,  Hijl.  of  Commerce.,  vol.  i./).  153.  A  board  for  the  knights 
was  one  of  the  eftablifhments  of  the  fifth  Earl  of  Northumber- 
land. Houfehold-book,  p.  2,10.  See  farther,  Si  Palaye^  tome  i. 
/>.  312.  364. 

{3)  '  In  the  nineteenth  year  of  King  Henry  III.'  fays  Madox, 
'  all  the  llierifs  of  England  were  commanded,  by  clofe  writs  of 
•  the  great  feal,  to  make  proclamation  in  their  refpedtive  coun- 
'  ties,  that  all  they  who  held  of  the  king  in  chief,  one  knight's 
'  fee  or  more,  and  were  not  yet  knighted,  (hould  take  arms  and 
'  get  theml'elves  knighted,  before  the  next  Chriftmas,  as  they 

' loved 
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♦  loved  the  tenements  or  fees  which  they  held  of  the  king.' 
Baron.  Angl.  p.  i  30.  Proclamations  of  this  kind  were  fre- 
quent. 

(4)  The  writs  to  take  knighthood  exprefled  often,  in  their  bo- 
foms,  the  fingle  knight's  fee,  as  the  eftate  entitling  to  knight- 
hood ;  and  they  are  valuable  as  afcertaining,  at  different  times, 
the  value  ot  the  knight's  fee.  Thus,  there  are  rolls  of  different 
dates  which  ftate  the  knight's  fee  at  fifteen,  twenty,  thirty,  forty, 
and  fifty  pounds  of  yearly  valuation.  A  fpecification  of  iuch  re- 
cords may  be  feen  in  AJhmole^  Z'-  33-  ^^^  Coke,  1 1.  Injlitiite^  p. 
597.  And,  it  is  to  be  wilhed,  that  iome  intelligent  perlon,  who 
has  accefs  to  the  public  offices,  would  publilh  a  feries  of  them. 
From  fuch  a  work  ingenious  men  might  derive  many  advanta- 
ges. 

It  is  not  to  be  conceived,  that  the  knight's  fee  which  was  held 
of  a  fubjedl,  could  entitle  to  knighthood  ;  and  yet  many  learned 
writers  have  expreffed  themfclves  to  this  purpofe.  It  was  the 
knight's  fee  m  capite^  or  of  the  crown.  This  is  illuftrated  by  the 
writs  of  fummons  to  take  knighthood.  And,  of  this  writ,  the 
record  which  follows,  is  an  example,  in  the  ufual  or  regular 
form. 

Rex  Vicecomiti  Norf.  et  Suff.  falutem.  Praecipimus  tibi, 
quod,  vifis  Uteris  iftis,  per  totam  bahvam   clamari  tacias,   quod 

omnes 


3^2  A    VIEW    OF    SOCIETY 

omnes  illi  qui  de  nobis  tenent  in  capi  r  e  feudum  unius  militis,  vel 
plus,  et  milites  non  luiit,  cicra  feftum  natalis  Domini  anno  regni 
noftri  deciino  none,  arma  capiant  et  fe  milites  fieri  faciant,  ficut       ♦ 
tenementa  fua  quae  de  nobs  tenent  diligunt.  Claitf,  19.  H.  3.  m. 
2  J.  dorfo.  ap.  Mudox,  Hijl.  of  the  Exchequer.,  vol,  i.  p,  5(0. 

(5)  In  the  reign  of  Henry  III.  the  honour  of  Dudley,  and  o- 
ther  lands  of  Roger  de  Sumery,  were  taken  into  the  king's  pof- 
feflion,  with  all  the  chatels  found  on  them  ;  becaule  Roger  did 
not  come  to  be  girt  with  the  belt  of  knighthood.  Bar~  AngL  p. 
131.  For  the  fame  reafon,  the  fame  prince  feized  the  ellates  of 
Gilbert  de  Sampford  and  William  de  Montagu.  And,  in  the 
twentieth  year  of  Edward  I.  the  flierif  of  Kent  was  commiffion- 
ed  to  feize  the  lands  of  fuch  perfons  as  did  not  appear  to  take 
knighthood,  and  to  anfwer  at  the  exchequer  for  the  iflues  of 
them.     Hifi.  of  the  Exchequer.,  vol.  i.p.  510. 

The  negleit  of  the  fherifs  to  diftrain  the  lands  of  thofe  who 
were  entitled  to  knighthood,  and  refufed  it,  was  ohen  to  fubjedt 
them  in  amerciaments  and  punifliments.  And,  what  is  remark- 
able, it  appears  that  the  command  of  the  King's  writ  to  his  of- 
ficers was  at  times  accompanied  wiih  much  fevcrity,  in  cafe 
they  fhould  be  negligent  of  their  duty,  or  be  tempted  to  conni- 
vance by  bribes.  This  is  illuftratcd  by  the  evidence  of  the  fol- 
lowing writ  to  the  iherifF  of  Northamptonlhire. 


Rex 
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Rex  Vicecom.  North,  falutem.  Praecip'unus  tibi  quoJ)  ficut 
teipfum  et  omnia  tua  diligis,  omiies  illos  in  baliva  tua,  qui  habeant 
viginti  libratasterrae,  diftringas,  quod  fe  milites  fagiendos  curent, 
citra  nativitatem  San£ti  Johannis  Baptiflae  proxime  futur.  Sci- 
turus  pro  certo,  quod  fi,  pro  munere,  vel  aliqua  occafione,  ali»- 
quam  relaxationein  eis  feceris,  vel  aliquem  refpedtum  dederis, 
nos  ita  graviter  ad  te  capiemus,  quod  omnibus  diebus  vitae  fuae 
te  fenties  effe  gravatum.  T.  R.  apud  Wyndefor  decimo  quarto 
die  Aprilis.  ClauJ.  28.  H.  3.  ?;;.  iz.  dorfo.  ap.  A/Jjmole,  p.  33,. 
See  alfo  Coke^  1 1.  hijl.  p.  396. 

Thus,  by  a  ftrange  fate,  chivalry  was  to  grow  into  an  Impo-- 
fition  and  a  tax.  It  is  a  wild  circumttance,  and  (hows  the  un- 
fortunate counfels,  and  the  perverfe  humour  of  Charles  i.  that 
this  unamiable  method  of  raifing  money  was  revived  in  his 
reign.  An  a6b  of  tyrannical  inlblence  was  thus  founded  upon 
the  pretext  of  an  antient  cuftom.  Charles  lived  to  abolifh  the 
oppreffion  he  had  revived,  and  to  ordain,  that  no  perfon  what- 
ever (hould  be  compelled  to  take  the  order  ot  knighthood,  or  to> 
undergo  any  fine  or  trouble  for  not  having;  taken  it.  Stat.  Car^ 
I.  an.  1640,  ca-p.  20.. 

(6)  In  the  reign  of  Henry  III.  Bartholomew  Fitz-William 
gave  V  marks  to  have  refpite  for  taking  knighthood  ;  and  Tho- 
mas de  Moleton,  and  feveral  others,  gave  fines  on  the  fame  ac- 
count.    Hiji.  oj  the  Exch.  vol,  i.  p.  509.     In  the  lauiC  rcign, 

Roljert^ 
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Robert  de  Menevil  paid  v  marks  for  a  refpite  of  knighthood  for 
two  years  ;  and  Peter  Fouden  48  {hillings  and  8  pence  for 
the  refpite  of  three  years.  And,  for  a  fufpenfion  from  knight- 
hood for  the  fame  period,  John  de  Drokensford,  in  the  days  of 
Edward  III.  paid  ten  pounds.     A/Jjmok,f>.  33. 

The  refufing  to  take  knighthood,  when  not  punlfhed  by  the 
feizure  of  the  land,  was  fubjedted  to  fines  and  amerciaments, 
which  feem  to  have  been  arbitrary.  In  the  time  of  Edward  III. 
William,  the  fon  of  Gilbert  de  Alton,  paid  twenty  (hillings  for 
not  appearing  and  receiving  knighthood,  according  to  the  com- 
mand of  the  King's  proclamation  ;  and  the  fine  of  forty  fhillings 
was  fet  upon  Simon  de  Bradeney,  Thomas  Trivet,  and  John  dc 
Neirvote.  In  the  days  of  Henry  IV.  Thomas  Pauncefoot  paid 
four  nobles  tor  this  negle<fl:  or  contempt..  AJhmCle^  p.  34. 
See  farther -5^r(5?i.  Angl.  p.  131.  132.  Camden,  Introd.  to  the 
Britan.  p.  246.  247. 
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SECTION 


(i)  *  TT'IT'  Interdum,'  fays  the  old  dialogue  concerning  the  ex- 
m.       chequer,  '  ut  imminente  vel  infurgente  in  regnum 

*  hoftium  machinatione,  decernat  rex  de  fingulis  feodis  militum 

*  fummam  aliquam  folvi,  marcam  fcilicet,  vel  libram  unam  ;  un- 

*  de  inilitibus  ftipendia  vel  donativa  fuccedant.     Mavult  enim 

*  princeps    ftipendiarios,    quam     domefticos    bellicis   apponere 

*  cafibus.     Haec  itaque  fumma,  quia  nomine  fcutorum  folvitur, 
*/cutagium  nuncupatur.'     Dial,  de  Scaccar.  lib.  i.J'cd.  9. 


It  was  according  to  the  number  of  their  fees  that  the  barons 
and  tenants  in  capite  were  charged  ys\V!\  fcutage.  Each  knight's 
fee  paid  a  determined  fum  to  the  King.  And,  as  the  vaflals  of 
the  crown  were  charged  with  the  full  payments  for  their  fees, 
they  had  recourfe  for  compenfation  to  their  knights,  from  whom 
they  claimed  a  fcutage  in  proportion  to  the  fees  held  and  pof- 

C  0  c  fefled 


386  AVIEW    OF    SOCIETY 

fefled  by  each.     The  king  applied  to  his  vafTals,  and  his  vaflals 
applied  to  their  tenants. 

(2)  It  is  commonly  conceived,  on  the  authority  of  Alexander 
de  Swereford,  an  accurate  obferver  of  records,  that,  in  England, 
there  was  no  fcutagc  or  tax  on  knight-fees  before  the  reign  of 
Henry  11.  There  is  great  probability,  however,  that  the  fcutage 
preceded  the  age  of  this  prince.  It  is  to  be  thought  that  it  was 
coeval  with  the  ufe  of  tnercenaries  ;  but  the  period  of  the  intro- 
dudion  of  thefe  is  not,  I  believe,  to  be  afcertained  with  pre- 
cifion. 

In  the  fecond  year  of  the  reign  of  Henry  II.  there  was  a  fcu- 
tage for  the  army  of  Wales.  It  was  afl'efled  only  on  the  pre- 
lates who  held  their  lands  in  knight-fervice.  They  paid  at  the 
rate  of  xx  s.  for  each  knight's  fee.  There  was,  in  the  fifth  year 
of  the  fame  reign,  a  fecond  fcutage  for  the  army  of  Wales  ;  and 
it  was  afleflfed  not  only  on  the  prelates,  but  on  all  the  tenants 
by  knight-fervice  indifcriminately.  They  paid  two  marks  for 
each  knight's  fee.  In  the  thirty-third  year  of  the  fame  prince, 
there  was  a  fcutage  for  the  army  of  Galvvay.  It  was  xx  s.  per 
fee.  Under  Richard  1.  a  fcutage  for  Wales  was  afleffed  at  c  s, 
per  fee.     Madox,  h'ljlof  the  Excheq.  vol.  i.p.  620.  etfeq. 

I  know  that  the  firft  mode  of  taxation  in  England  was  not  the 
tax  on  knight's  fees,  of  which  1  now  fpeak.  In  the  Anglo-Saxon 

tiuies, 
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times,  Danegeld  was  an  impofition  on  the  landed  property  of 
England  ;  and  it  was  ertablifhed  with  the  confent  of  the  people 
in  the  wittenagemot  or  national  council.  The  earlier  Norman 
princes  appear  alio  to  have  levied  this  tribute ;  but,  in  doing  fo, 
they  probably  exercifed  an  illegal  ftretch  of  prerogative. 

It  was  as  mercenaries  came  to  be  employed,  and  as  the  fpirit 
of  the  feudal  inftitutions  declined,  that  the  fcutage,  or  the  tax  on 
knight-fees,  was  to  prevail.  To  this  tax  the  Magna  Charfa 
gave  a  blow,  which,  in  time,  was  to  be  decifive.  The  grant  of 
money  by  the  people  fucceeded  to  it.  Subfidies,  tenths,  and 
fifteenths,  were  adopted,  and  continued  long.  The  tax  of  Dane- 
geld was  only  intended  as  a  temporary  expedient.  The  fcutage 
led  the  way  to  a  regular,  a  conftant,  and  a  formal  method  of 
taxation. 

(3)  Kennet,  ColleiStion  of  Englifli  Hiftorians.  Madox,  Hill, 
of  the  Exchequer.     Hume,  Hiftory  of  England. 

(4)  It  is  an  important  circumftance,  Ihat  the  free  gifts  of  ci- 
ties and  towns  fliould  have  grown  into  taxes.  In  France,  in  the 
year  1231,  the  burgefles  of  S.  Omer  paid  to  S.  Louis  the  fum 
of  1500  livres  ;  and  this  payment  was  called  a  donum  ;  a  proof 
that  it  was  not  exigible  as  a  duty.  It  is  likewife  evident,  that, 
in  France,  fuch  prefents  had  been  common,  and  had  grown  in- 
to taxes.     Briijfel^  UJage- general  des  Fiefs,  liv.  2,  ch,  32. 

C  c  c  2  In 
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In  England,  it  is  clear,  from  a  variety  of  records  produced  or 
appealed  to  in  Aiadoxy  that  the  word  donum  mufl;  alfo  have  been 
ufed  to  exprefs  gifts  that  were  free.  Ni/I.  of  the  Excheq.  ch.  17. 
After  mercenaries  were  known,  thefe  gifts  cealed  to  be  free,  and 
were  termed  tallages.  And  of  tallages,  both  in  England  and 
France,  there  are  frequent  examples  in  the  books  I  have  juft 
cited.     See  farther  Du  Cange,  voc.  Donum. 

As  Kings  received  gifts  which  they  were  to  convert  into  tal- 
lages, fo  the  lords  and  fuperiors,  who  were  honoured  with  iimi- 
lar  prefents,  did  not  fail  to  change  them  alfo  into  taxes  or  cu- 
ftoms.     Du  CangCy  njoc.  Talliare. 

What  is  curious  in  a  peculiar  degree,  the  diftant  fource  of 
thefe  ufages,  and  the  fpirit  of  them  too,  while  manners  retained 
their  fimplicity,  may  be  feen  in  the  following  words  ot  Tacitus^ 
of  which  this  note  may  ferve  as  an  illuftration.  '  Mos  eft  civita- 
'  tibus  ultro  et  viritim  conferre  principibus  vel  armentorum  vel 

*  frugum,  quod  pro  honore  acceptum,  etiam  neceffitatibus  fubve- 

♦  nit.'     De  Mor.  Germ.  c.  15. 

A  diftindlion  cf  great  moment,  as  to  civil  liberty,  deferves 
here  to  be  remarked.  During  the  pure  times  of  the  Gothic 
manners,  the  towns  and  boroughs  m.ade  gifts  at  their  own  plealure. 
When  thefe   manners  were  altered,  they  were  tallaged  at  the 

pleafure 
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pleafure  of  the  crown  and  the  barons.     The  former  limes  were 
times  of  liberty;  the  latter  of  oppreffion. 

When  Dr  Brady,  therefore,  Mr  Hume,  and  a  multitude  of 
writers,  enlarge  on  the  low  and  infignificant  ftate  of  the  towns, 
and,  treating  their  inhabitants  as  little  better  than  flaves,  infer 
thence,  the  original  defpotifm  of  our  government,  they  are  only 
adive  to  betray  their  inattention.  It  is  ftrange,  that  men  of  ge- 
nius and  talents,  (hould  take  fo  lame  a  furvey  of  this  fubjed.  Of 
the  two  ftates  or  conditions  of  fociety  which  prevailed,  they  have 
no  conception.  They  knew  only  the  hiftory  of  towns  in  their 
lall  fituation,  and  could  not  perceive  that  the  opprefTions  they 
faw  had  only  a  reference  to  the  change  of  manners,  and  the 
breaking  down  of  the  feudal  fyliem,  which  affeded,  indeed,  the 
adminiftrations  of  princes,  and  the  condudl  ot  the  nobles  to  their 
vaflals,  but  did  not  alter  the  ehabliihed  form  of  our  government. 

From  the  Aiagna  Charta,  thefe  authors  prefume  to  date  the 
commencement  of  our  liberty;  while  that  monument  is  a  proof, 
the  moft  indubitable,  of  the  encroachments  which  had  been  made 
upon  liberty,  fmce  it  was  its  great  purpol'e  to  dellroy  them. 

(5) '  NnWuvn/cutagium  vel^z/xiAW/ponaturin  regno  noftro,  nifi 

*  per  co?nf)iune  conjihum  regni  noftri,  nih  ad  corpus  noflrum  redimen- 

*  dum,  et  ad  primogenitum  filium    noftrum  militem  faciendum, 

*  et  ad  filiam  noftram  primogenitam  femel  maritandam  ;   et  ad 

'  hoc 
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*  hoc  non  fiet  nifi  rationabile  auxilium.'  Magna  Charts,  Reg. 
Joan.  ap.  Spehn.  Cod.  vet.  ^.369. 

The  fcutag'mm  was  the  tax  on  lands  held  in  knight-fervice. 
The  anxilmm  was  any  tax  whatever.  I  am  feniible,  that,  after 
the  Mdgna  Charta,  there  are  inftances  of  taxes  which  were  le- 
vied without  the  concurrence  of  the  great  council  of  the  nation-; 
but  thefe  were  violations  of  the  conllitution,  and  of  liberty.  For, 
from  that  period,  the  legal  method  of  aflirting  government  was 
by  a  parliamentary  fubfiJy  or  afleffment.  The  violent  exadions 
of  feveral  princes,  pofterior  to  the  Magna  Charta^  are,  indeed, 
held  out,  by  m.any  authors,  as  defcriptive  of  the  defpotifm  of  our 
government.  But  of  fuch  authors,  it  is  to  be  faid,  that  they  can- 
not diftinguilh  our  conftitution  from  the  adminiftrations  of  our 
princes.  The  madnefs  or  the  folly  of  a  King  may  disfigure  our 
government  by  wild,  encroaching,  and  unhappy  exertions  ;  but 
from  thefe  we  mufl:  infer  nothing  agalnfl:  thole  principles  of  li- 
berty upon  which  it  is  founded. 

(6)  '  Simili  modo  fiat  de  aiixUils  de  civitate  Londinenfi.    Et  ci- 

*  vitas  Londinenfis  habeatomnes  antiquas  libertates,  et  liberas 
'  confuetiidines  fuas^  tam  per  terras  quam  per  aquas.  Praeterea 
'  volunius  et  concedimus,  quod  omnesaliae  civitates,  et  burgi,  et 

*  villae  et  barones  de  quinque  portubus,  et  omnes  portus  habeant 
'  omnes  libertates  et  omnes  liberas  confuetiidines  fuas^  et  ad  haben- 

'  dum 
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*  dum commune  confilium  regnidc  auxlliis  affidendls.'  Mag.  Chart.- 
ap.  Spelm.  Cod.  vet.  />•  369. 

The  Magna  Charta  was  explanatory  of  the  antient  law  and 
cuftom,  as  well  as  corre(3:ory  of  abufes  and  tyranny.  It  is  to  be 
regretted,  that,  notwithftanding  all  which  has  been  written  con- 
cerning this  invaluable  record,  there  fliould  yet,  at  this  late  hour, 
be  deiiderated  a  complete  illullration  ut  ii.  Much,  I  know,  has" 
already  been  executed  towards  this  end  ;  but,  if  I  am  not  great- 
ly deceived,  there  remains  ftill  more  to  be  done.  And  this,  I 
imagine,  will  appear  clearly  to  the  philofophical  reader,  who  will; 
attend  to  it,  in  its  connedion  with  hiftory,  law,  and  manners. 
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SECTION        II. 


(0  T^  RUSSEL,  Ufage-general  des  Fiefs,  liv.  2.  ch.  6.    Ba- 
Jl^    con,  Difcourfe  on  the  Government  of  England,  part 
I.  p.  141 .  264. 

(a)  Daniel,  Milice  Fran9oife,  liv.  4.  Hume,  Hlftory  of  Eng- 
land, vol.  2.  p.  85.  Barrington,  Obfervations  on  the  more  an- 
tient  ftatutes,  p.  379. 

(3)  Bacon,  Difcourfe  on  the  Government  of  England,  part. 
I.  ch.  63.  71.     Lord   Lyttelton,  Hift.  of  Henry  II.  vol.   3.  p. 

354- 

(4)  Pere  Daniel  mentions  an  array  in  France  in  the  1302, 
which  called  out  '  tons  les  Fran9ois  nobles,  et  non  nobles,  de 

*  quelque  condition  qu'ils  foient,  qui  auront  age  de  1 8  ans  et  plus, 
'  ju'qu'  a  I'age  de  60  ans.'  He  adds,  '  Ce  n'eft  pas  a  dire  pour 
'  ccla  que  tons  marchaffent  en  effet :  Mais  ccux  que  le  roi  com- 

*  mettoit  pour  faire  ces  levees,  prenolent  de  chaque  viile,  et  de 

'  chaque 
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*  chaque  bourg  et  village  le  nombre  d'hommes,  et  telles  hommes 

*  qu'ils  jugeoient  a  propos  en  ccs  occafions.'     H'lfl.  de  la  Milice 
Fratifoi/e,  "vol.  i.  p.  S7' 

In  England,   '  in  the  fixteenth  year  of  King  Edward  II.   a 

*  commiffion  iflfued  out  of  the  exchequer  to  Geoffrey  de  St  Quyn- 
'  tyn  and  John  dc  Kafthorp,  ordering  them  to  raife  fpeedily,   in 

*  every  town  and  place  in  the  wapentake  of  Dykeryng,  as  well 

*  within  the  franchifes  as   without,  all  the  defenfible  men  that 
'  were  between  the  age  of  fixteen  and  fixty,  as   well  of  gentz 

*  d'armes  as  of  foot,  each  man  being  duly  arrayed,  according  to 
'  his  eftate,  and  to  put  the  faid  men  in  array   by   hundreds  and 

*  twenties,  and  being  fo  arrayed,  to  lead  them  to  the  King  at  York, 

*  by  fuch  a  day,  to  adl  againft  the  Scots.    The  like  commiffions 
'  iffued  out  of  the  exchequer,  to  John  de  Belkthorp  and  Geof- 

*  frey  Stull,  for  the  wapentake  of  Buckros,  and  to  other  perfons, 

*  for  other  wapentakes.'     Madoxy  Hijl.  of  the  Exchequer^  vol.  2, 
p.  III. 

An  example  of  an  array,  in  the  reign  of  Edward  I.  is  alfo  re- 
marked by  Mr  Madox^  and  it  proceeded  on  writs  from  that 
prince  to  all  the  fherifFs  of  England  *.  It  has  been  thought,  that 

D  d  d  King 

*  In  his  writ  to  each  fherif,  after  having  ordered  the  array,  and  exprefled 
his  meaning,  he  fubjoins  thefe  words.  '  Et  hoc,  ficut  indignationem  noftram 
'  vitare  et  te  indempnem  fervare  volueris,  nullatenns  omittas-'  Hifi.  of  the 
Exchequer^  vol,  2.  p,  104. 
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King  John's  reign  afforded  the  firft  inftance  of  an  array.  But  I 
think  it  highly  probable,  that  arrays  were  prior  to  his  age.  Mr 
Hume  had  met  with  no  commiffion  of  array  till  the  reign  of 
Henry  V.  and  this  circumftance  could  not  fail  of  leading  him  in- 
to miftakes.     H'lft.  of  England^  vol.  z.  p.  321. 

Arrays  for  failors  were  pradlifed  after  the  fame  method  as  for 
foldiers.  The  cuftom  is  ftill  retained  in  the  preffing  of  fe amen. 
It  is  fomewhat  remarkable,  that  this  illegal  power  is  yet  fuffered 
to  remain  with  the  crown.  If  exerted  as  to  foldiers,  it  would 
feem  the  higheft  tyranny.  In  apology  for  it,  authors  have  faid, 
that  it  is  diflicuJt  to  difcover  an  expedient  to  anfwer  its  purpofes, 
without  greater  danger  to  liberty. 

(5)  Daniel,  Hift.  de  la  Millce  Franyoife,  liv.  3.  ch.  8.  Hume, 
Hift.  of  England,  vol.  2.  p.  224.  Barrington,  Obfervations  on 
the  more  antient  Statutes,  p.  378.  380. 

I  am  difpofed  to  believe,  that  it  was  chiefly  the  enormous  dif- 
folutenefs  and  irregularity  of  manners  introduced  by  the  merce- 
naries, which  deformed  England  fo  much  in  the  reign  of  Edward  I. 
that  the  ordinary  judges  were  thought  unable  to  execute  the 
laws.  This,  it  would  feem,  made  Edward  invent  anew  tribunal 
of  juftice,  which  had  power  to  traverfe  the  kingdom,  and  to  in- 
flid  difcretionary  punifhments  on  offenders.  Spelman.  Glojf.  voc. 
Trailbajlon.  Yet  a  court  fo  inquifitorial  was  a  daring  infult  to  a 
free  nation,  and  infinitely  a  greater  calamity,  than  all  the  difor- 

ders 
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tiers  which  prevailed.     That  country  is  miferable  where  the  dif- 
cretion  of  a  judge  is  the  law. 

(6)  Daniel,  Hift.  de  la  Milice  Fran9oife,  liv.  4.  The  archers 
were  caWcd /rank,  becaufe  they  were  free  from  taxes. 

(7)  3.  Inftitute,  p.  85.  87.  Barrington  on  the  more  antient 
Statutes,  p.  379.  380. 

(8)  Bacon,  Difcourfe  on  the  Government  of  England,  part. 
I.  p.  187.  part  2.  p.  60. 

(9)  2.  Inflitute,  p.  3. 

(10)  Pari.  an.  i.  Hen.  IV,  de  Depofit.  Reg.  Ricardi  II.  ap. 
Dec.  Script,  p,  2748. 

(i  i)  Sir  John  Forte/cue,  who  refided  fome  time  in  France  with 
Prince  Edward,  the  fon  of  Henry  VI.  and  who  wrote  there  his 
excellent  treatife,  '  De  Laudibus  Legum  Angliae,'  defcribes,  from 
actual  knowledge,  the  exorbitant  infolence  of  the  French  loldiery, 
and  the  milerable  condition  of  the  people.  The  pidure  he  draws 
is  too  long  for  infertlon  in  this  place.  But,  though  the  features 
are  ftrong,  there  is  no  realon  to   fuipedt  the  likenels.     A  native 

of  Great  Britain,  in  attending  to  it,  muft  feel,  in  a  lively  degree, 
the  happy  advantages  of  our  free  conllitution. 

(12)  12.  Charles  II.  cap.  24. 

D  d  d  2  CHAP- 


CHAPTER         VI. 


(i)  f  1  TACITUS  alludes  to  the  hlftoric  fongs  of  the  old  Ger- 
P  mans,  of  which  it  was  doubtlefs  the  purpofe  to  re- 
cord the  migrations  of  tribes,  and  the  exploits  of  chieftains.  Of 
fuch  fongs,  there  were  many  in  the  eight  century  ;  and  Charle- 
magne was  fond  of  committing  them  to  his  memory.  Eginharty 
Vit.  Car.  Mag7i.  c.  29.  Of  the  celebrated  Attila,  it  is  laid,  that 
he  had  conftantly  his  poets  in  waiting,  and  that  their  verfes  in  ho- 
nour of  his  exploits,  were  a  part  of  the  entertainment  of  his 
court.  Prijcust  p.  Sj.  68.  In  all  rude  times,  the  character  of 
the  bard  is  in  repute,  and  attended  with  diftindions.  This  cha- 
rader  was  not  peculiar  to  our  anceftors,  as  feme  writers  have 
fancied  ;  for  we  find  it  among  the  Greeks,  and  in  other  nations. 
It  is  peculiar  to  the  early  ftate  of  focicty,  when  tlie  pallions  are 
warm,  and  language  imperfed. 


{2)  It  is  a  common  notion,  that  the  poets  and  Troubadours 
were  only  to  be  found  in  France  and  Italy.  They  were  fre- 
quent, however,  in  all  the  countries  of  Europe  ;  a.id  they  hafl:- 
ened,  by  their  rivaKhip,  the  progrefs  of  literature. 

Henry 
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Henry  III.  had  a  poet  or  Troubadour  In  his  fervlce,  on  whom 
he  beftowed  a  regular  peafion.  This  circumftance  is  to  be  ga- 
thered from  the  following  record.  '  Rex  thefaurario  et  came- 
'  rariis  fuis  falutem.  Liberate  de  thefauro  noftro,  dile£to  nobis 
'  Magi/lro  Henrico  verfificaton  centum  folidos,  qui  ei  debentur 
'  de  arreragiis  ftipendiorum  fuorum.  Et  hoc  fine  dilatione  et 
'  difficultate  faciatis,  licet  fcaccarium  fit  claufum.  T.  R.  apud 
•  Wodftoke  xiiij  die  Julii.'  35.  H.  3.  ap.  Maclox^  H'ljl.  of  the 
Excheq.  vol.  I.  p.  391. 

There  is  a  commiflion  of  Henry  VI.  De  MiniftraUis  propter 
folatium  regis  providendis,  from  which  it  is  to  be  gathered,  that 
the  recitation  or  chaunting  of  fongs,  was  an  amufement  in  re- 
pute and  fafhion.  Ryt?ier,  34.  Henry  VI.  The  fifth  Earl  of 
Northumberland  had  his  minftrels  and  players  ;  and  it  was  a 
qualification  of  his  almoner,  that  he  was  '  a  maker  of  interludes.' 
Hoiijhold-book,  p.  44.  85.  93.  331.  339.  The  reader  may  con- 
fult  farther  on  this  fubjedl,  an  author,  who  is  not  more  diftin- 
guiflied  by  the  foundnefs  of  his  knowledge,  than  by  the  clafiTical 
fimplicity  of  his  language,  Mr  Wartotty  in  his  hiftory  of  Englifb. 
poetry. 

(3)  Hiftolre  Litteraire  des  Troubadours,  par  M.  I'Abbe  Mil- 
lot, 

(4)  It 
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(4)  It  is  to  be  obferved,  that  it  was  the  married  women  chief- 
ly who  vied  in  the  merits  of  their  poets  and  Troubadours.  An 
interefting  figure,  as  well  as  the  talent  of  rhyming,  was  necef- 
fary  to  the  Troubadour  ;  and  it  was  his  conilant  aim  to  gain  the 
heart  or  the  perfon  of  his  patronefs.  Perhaps  it  would  be  to  re- 
fine too  much,  if  one  (hould  confider  the  preient  infidelity  of  the 
married  women  in  France,  as  a  relid  of  this  ufage,  and  the  cor- 
ruptions of  chivalry. 

Of  the  Duke  of  Orleans,  the  brother  of  Charles  VI.  there  is 
a  pleafant  notice  in  Brantome,  which  ilkiftrates  very  aptly  the 
profligate  manners  introduced  by  fiefs  and  chivalry.  '  C'etoit 
'  un  grand  debaucheur  de  dames  de  la  cour,  et  des  plus  grandes  : 
'  Un  matin  en  ayant  une  couchee  avec  lui  dont  le  mari  vint  par 
'  hazard  pour  lui  donner  le  bon  j  >ur,  il  cacha  la  lete  de  cette 
*/  dame,  et  lui  decouvrit  tout  le  corps,  la  faiflant  voir  et  toucher 
'  nue  a  ce  mari  a  Ton  bel  aife,  avec  defenfe  fous  peine  de  la  vie 
'  d'oter  le  linge  du  vifage  .  .  .  Et  le  bon  fut  que  le  mari  etant 
'  la  nuit  d'apres  ccuche  avec  fa  femme,  lui  dit  que  M.  d'Orleans 
'  lui  avoit  fait  voir  la  plus  belle  femme  nue  qu'il  eut  jamais 
*  vue  ;  mais,  quant  au  vifage,  qu'il  n'en  fpavoit  que  dire,  ayant 
'  toujours  ete  cache  fous  le  linge.'  It  is  added,  '  De  ce  petit 
'  commerce,  fortit  ce  brave  et  vaillant  batard  d'Orleans,  Comte 
'  de  Dunois,  le  foutien  de  la  France  et  le  fleau  des  Anglois." 
Brajitome,  ap.  St.  Foix,  EJf.  hijlor.  vol.  1.  319. 

(5)  See,. 
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(5)  See,  in  Ste  Palaye,  le  voeu  du  Paon  ou  du  Faifan,  et  les 
Honneurs  de  la  Cour. 

(6)  Hiftoire  des  Troubadours,  torn.  i.  p.  it. 

{7)  This  invention  is  afcribed  to  William  the  ninth  Earl  of 
Poitou.  '  Ce  fut  un  valeureux  et  courtois  chevalier,  mais  grand 
'  trompeur  de  dames.'     Hifl.  des  Troub.  torn.  i.  />.  4.  7. 

(S)  Le  Molne  de  Foflan,  a  Troubadour,  compofed  a  fong,  in 
which  he  thus  fpeaks  of  the  Virgin,  '  Je  fuis  devant  elle  a 
'  gcnoux,   les   mains  jointes,   comme  fon  tres   humble   efclave, 

*  plein  d'ardeur  dans  I'attente  de  fes  regards  amoureux,  et  d'ad- 
'  miration  dans  la  contemplation  de   fon  beau  corps  et  de  fes 

*  agreables  manieres.'     Hijl.  des  Troub.  torn.  2.  p.  225. 

(9)  Deudes  de  Prades,  a  troubadour,  has  this  fentiment :   '  Je 

*  ne  voudrois  pas  etre  en  Paradis,  a  condition  de  ne  point  aimer 

*  celle  que  j'adore.'    Htjl.  de  Troub.  torn.  i.  p.  321. 

(10)  It  was  faid  wittily,  but  not  without  reafon,  by  the  Trou- 
badour Rairiiond  de  Caftelnau  ;    '  Si  Dieu  fauve  pour  bien  man- 

*  ger  et  avoir  des  femmes,  les  moines  noirs,   les  moines  blancs, 

*  les  Tern  pliers,  les  Hofpitalieres,  et  les  Chanoines  auront  le  Pa- 

*  radis ;  et  Saint  i'ierre  et  Saint  Andre  font  bien  dupes  d'avoir 

*  tant 
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*  tant  fouffert  de  tourmens,  pour  un  paradis  qui  coute  fi  peu  aux 

•  autres.'     Hijl.  des  Troub.  tome  3.  /).  78. 

It  was  in  confequence  of  the  depraved  manners  of  the  clergy, 
that,  in  England,  the  perfonage  who,  in  the  feafon  of  Chrift- 
mas  feftivity,  was  to  prefide  in  the  huufes  of  the  nobility  over 
riotous  mirth  and  indecent  indulgencies,  was  termed  '  the  abbot 
'  of  mifrule.'  This  charadler  appears  in  the  ellablifliment  of  the 
fifth  Earl  of  Northumberland,  an.  15 12.  Houjlooid-hook^  p. 
344.     See  alfo  Dr  Percy'' s  notes  to  this  record.  ,      .    .■  ^ 

In  Scotland,  the  fame  character  or  perfonage  feems  to  have 
been  ftill  more  common,  and  even  fo  familiar  in  the  lowed 
ranks  of  civil  life,  that  he  grew  to  be  a  nuifance  in  towns  and 
boroughs.  His  appellation  there  was,  '  the  abbot  of  unrealbn  ;' 
and,  when  the  feverity  and  ftarchnefs  of  the  reformation  foured 
and  deformed  this  country  with  the  hypocritical  precifenefs,  and  . 
the  difmal  formality  which  have  not  yet  left  it,  an  adt  of  parlia- 
ment was  thought  expedient  to  fupprefs  and  aboliOi  an  office  fo 
highly  licentious  and  profane.     6.  Pari.  Mary  1555. 

(11)  Giannone,  Hiftory  of  Naples,  vol.  r.  p.  283,  446.  Me-- 
zeray,  Moeurs  de  TEglile  du  xi.  ficcle.  Du  C::ngc  and  Spel-  - 
man,  voc.  Focaria.     Ste  Palayc  fur  I'anc.  cheval.  partie  5. 


(12)  Joinville,  Hiftoire  de  S.  Louis,  p. 

Eee  (13)  'Si 
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(13)  '  Si  qnis  dixerit  co>/;«^?,  malam  licentiam  dando,  vadi 
*  et  concumbe  cum  talihomtne  ;  aut  fi  dixerit  alicui  homini,  'veni  et 
*■  fac  cum  muliere  mea  carnis  commixtionem ;  et  tale  malum  fac- 
'  turn  fuerlt,  ct  cauffa  probata  fuerit,  quod  per  ipfum  maritutn 
'  fadum  fir,  ita  ftatuimus,  ut  ilia  mulier,  quae  hoc  malum  fece- 
'  rit  et  confenferit,  moriatur,  fecundum  anterius  edidtum  ;  quia 
'  nee  talem  cauflam  facere,  nee  celare  debuit.'  Leg.  Longobard. 
/».  iog6.  ap.  Gcorgifcht  Corp.  Jur,  Germ.  Antiq. 

This  law  evinces  the  antiquity  and  the  heinoufiiefs  of  the  prac- 
tice alluded  to  ;  but,  in  poftcrior  times,  the  fafhion  was  thought 
of  more  lightly,  and  too  prevalent  to  be  punifhed  with  feverity. 
See  fome  curious  information  in  Du  Cange.,  voc.  Qigiis^  Cucucia, 
Licetitia  Mala,  Uxorare. 

(14)  The  Gynaeceum,  by  which  the  apartment  was  ex^ 
prefled  where  the  women  were  kept  to  work  at  the  needle,  and 
other  domeftic  employments,  came  to  fignify  a  brothel,  or  place 
of  debauch,  from  the  ufe  that  was  made  of  it.  Du  Cange.,  'uoc^ 
Gynaeceinn.  Over  the  doors  of  a  palace  which  belonged  to  Car- 
dmal  Woolfey,  there  was  written,  Domiis  Meretncum  Domini 
Cardtnalis.  It  has  been  faid,  indeed,  that  Mcretrices  flood  of 
old  lor  Lotrices  ;  and  the  advocates  for  the  chaliity  of  the  Car- 
dinal contend,  of  confequence,  that  this  inlcription  only  ferved 
to  dired  to  his  laundry.  But,  I  am  afraid,  that  this  plea  will  not 
hold.     For  the  terms  were   convertible  j  and  the  women  who 

aded 
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aded  in  the  laundry,  and  who  were  employed  in  working  in  linen 
and  tapeftry,  were  in  general  the  convenient  mifliefles,  to  whom 
their  lords  paid  a  temporary  worfliip.  It  was  from  fome  mif- 
takes  of  this  fort,  that,  in  the  reign  of  Elizabeth,  there  was  an 
order,  that  no  laundrejjes.,  nor  women  called  vidtuallers,  fhould 
come  into  the  gentlemens  chambers  of  Gray's  Inn,  '  unlefs  they 
'  were  inWJorty  years  of  age.'     Dugdakf  Orig.  Jurid.  p.  286. 

(15)  Ranulph.  de  Hengham,  Summa  Magna,  cap.  2.  and  Sel- 
den's  notes  to  it. 

(16)  In  the  5nVrt72/2w,   in  the  defcription  of  Surrey,  there  is 
this  notice.     *  Hamo  de   Catton  held  CattelhuU-manour   by  be- 

*  ing  Marjlml  of  the  ivhores  when  the  King  fhould   come   into 

*  thefe  parts.'  Qwiddti,  vol.  i./).  181.  In  the  reign  of  Ed- 
ward 11.  Thomas  de  Warblynton  held  the  manor  of  Shirefeld  in 
Hampfhire,  of  the  King  in  chief,  by  the  ferjeanty  of  being  Mar- 

Jljal  of  the  ivhores  in  the  King'b  houfehokl,  and  of  difmember- 
ing  malefadlors  condemned,  and  of  meafuring  the  galons  and 
bufhels  in  the  King's  houfehold.     The  words  of  the  record  are, 

*  Tenuit  in  capite,  die  quo  obiit  de  Domino  H.  nuper  rege  An- 
'  gliae  patre  regis  nunc,  per  fargantiam  effendi  Marefchallus  de 
'  meretricibus  in  hofpitio  regis,  et  difaicmbrare  malefatStores  ad- 
'  judicatos,  et  menfurare  galones  et  buffellos  in  hofpitio  regis..* 
Faf.  Fines  i.  Ediv.  111.  Rot.  8.  a.  ap.  Bar.  Angl. p.  242. 

E  e  e  2  (17)  Tlie 
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(17)  The  vaffal  forfeited  his  eftate  in  the  following  cafes: 
'  Si  dominum  cucurbitaverit  (id  eft,  uxorem  ejus  ftupraverit,) 
'  vel  turpiter  cum  ea  luierit.  Si  cum  filia  domini  concubuerit, 
*  vel  nepte  ex  filio,  vel  cum  nupta  filio,  vel  cum  forore  domini 
'  fui  in  capillot  id  eft,  in  domo  fua  manente.'  Lib.  Feud,  ap, 
Spelman  Glojf.  voc.  Felonia. 

The  words  in  capillo,  allude  to  a  peculiarity  in  the  Germanic 
and  Gothic  manners,  which  deferves  to  be  explained.  All  vir- 
gins wore  their  hair  uncovered,  and  with  ornaments.  Married 
women  concealed  their  hair,  and  covered  their  heads.  The  or- 
naments for  the  hair  were  many.  And,  in  the  progrefs  of  time, 
it  was  not  the  hair  of  their  heads  only,  that  the  women  were 
curious  to  deck  out.  The  mother  of  the  fair  Gabrielle  being  af- 
fafllnated,  her  body  lay,  for  many  hours,  expofed,  in  a  public 
manner,  to  the  fpedator,  and  in  a  pofture  fo  exceedingly  inde- 
cent, that  it  difcovered  a  ftrange  mode  or  affedation.  In  this 
laft  fafhion,  which  was  probably  introduced  in  the  decline  of 
chivalry,  the  ornaments  were  ribands  of  different  colours  ;  and, 
it  feems  to  have  been  peculiar  to  women  of  rank  and  condition. 
St  Foix,  Ef.  Hijl.  vol.  4.  p.  82. 

In  general,  it  merits  remark,  that  the  veneration  for  their  hair 
entertained  by  the  Germans  and  their  pofterity,  was  very  great, 
and  gave  rife  to  a  mukitudc  of  cuftoms.  It  was  a  mark  of  refi- 
ned attention  in  a  perfon  to  prel'ent  a  lock  of  his  hair  to  a  friend 

on 
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on  falutlng  him  ;  it  was  to  fay,  that  he  was  as  much  devoted  to 
him  as  his  flave.  To  take  away  the  hair  of  a  confpirator,  was 
one  of  the  mofl;  affliding  parts  of  his  punifhment.  To  give  a 
flave  the  permifBon  of  allowing  his  hair  to  grow,  was  to  offer 
him  his  freedom.  Du  Cange  and  Spe/man,  voc.  Capilli.  Wil- 
liam Earl  of  Warrenne,  in  the  age  of  Henry  III.  granted  and 
confirmed  to  the  church  of  St  Pancrace  of  Lewes,  certain  land, 
rent,  and  tithe,  and  gave  feifine  of  them  '  per  capillos  capitis  fui, 
'  et  fratris  fui  Radulfi  de  Warr.  quos  abfcidit  de  capitibus  fuis 
*  cum  cultello  ante  altare.'  Mag.  rot.  24.  Henry  III.  ap.  Madox. 
Hiji.  of  the  Excheq.  Prefatory  Epijl.  p.  30.  This  muft  have  been 
a  compliment  in  thehigheft  ftyle  of  flattery  ;  and  the  clergy  of  St 
Pancrace  mufl:  have  been  enchanted  with  the  politenefs  of  this 
nobleman. 

There  feems  fomething  wild  and  romantic  in  fuch  ufages  ;  yet 
they  produced  the  locket  and  the  hair-ring  of  modern  times  ;  and 
we  fmile  not,  nor  are  furprifed,  that  thefe  fliould  teach  us  to  em- 
ploy our  moments  of  foftnefs  in  melancholy  recolledions  of  ab- 
fent  beauty,  or  departed  friendfhip.  What  is  diftant  and  remote, 
aff^edts  us  with  its  ridicule.  What  is  prefent  and  in  pradice,  e- 
fcapes  our  cenfure.  In  the  one  inftance,  we  adl  with  the  impar- 
tiality of  philofophers ;  in  the  other,  we  are  carried  away  by  our 
paflTions  and  our  habitudes. 


(18) 
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(i8)St  Foix,  Eff.  Hiftor.  vol.  i.  p.  102.  Stow,  Survey  of 
London,  in  the  Edition  of  Strype,  vol.  2.  p.  7. 

(19)  There  is  evidence  of  public  or  licenfed  ftews'la  England 
in  Stat.  2.  Henrjf  VI.  cap.  I .  in  Cotvel,  voc.  Stezvs,  Spelman^  voc. 
Stuba,  and  in  Coke,  3.  Injlitute,  ch.  98.  Henry  II.  gave  his  pri- 
vilege to  the  flew-houfes  of  Southwark,  according  to  the  '  old 
'  cuftoms  which  had  been  ufed  there  time  out  of  nriind.'  And 
patents  confirming  their  liberties  were  granted  by  other  princes. 
Stoiv,  in  Strype" s  edit.  vol.  z.  p.  7.  In  Normandy,  there  was  a 
cujios  meretricum;  and  this  officer  feems  to  have  been  known  in 
the  different  countries  of  Europe.  Du  Cange,  voc.  Cnjlos  mere- 
tricwn,   et  Panagator, 

It  has  frequently  been  a  fubje£l  of  inquiry  among  politicians, 
whether  public  ftews,  under  proper  regulations,  with  a  view  to 
the  health  of  individuals,  and  the  peace  of  fociety,  be  not  an  ad- 
vantageous inftitution.  In  fome  ftates  of  Europe,  a  tolerated  or 
authorized  proftitution  is  known  at  this  day.  And,  by  the  Code  of 
Gentoo  laws,  this  inftitution  was  acknowledged  as  falutary;  and 
proftitutes  forming  a  community  were,  in  Hindoftan,  an  object 
of  care  to  the  government.  I  avoid,  however,  to  enter  into  a  que- 
ftion  of  fuch  infinite  delicacy.  It  is  dangerous  in  a  ftate  to  give 
the  flighteft  ftab  to  morality.  Yet,  I  cannot  but  obferve,  that,  in 
the  moft  cultivated  nations,  there  are  laws  and  regulations  which 

wound 
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wound  morality  more  feverely  than  could  be  done  by  an  autho- 
rized proftitution,  and  with  lefs  of  utility  to  mankind. 

(20)  The  llcenfed  ftew-houles  in  the  reign  of  Henry  VII, 
were  the  Boar's-head,  the  Cfofs-keys,  the  Gun,  the  Caftle,  the 
Crane,  the  Cardinal's-hat,  the  Bell,  the  Swan,  &c.  Sir  Edtuard 
Cokeha.s  preferved  this  information,  3.  Li/litute,  p.  205.  In  the 
time  of  Edward  VI.  Bifhop  Latimer  complained  and  preached 
to  the  following  tenor.  '  There  is  more  open  whoredom,  more 
•^Kd'// whoredom,  than  ever  was  before.    For  God's  fake,  let  it 

*  be  lookt  to.'     Stoiv,  in  Strype's  edit,  vol,  2.  />.  8. 

.1 

(21)  3,  Inftitute,  p.  206. 

(22)  Spelman  voc.  Stuba,  3.  Inftitute,  p.  205, 


C  O  N- 


CONCLUSION. 


IPrefume  not  to  think  that  I  have  exhaufled  the  topics  I 
treat  in  this  volume.  For,  what  fubjed  does  not  ftretch 
to  infinity  ?  But  it  has  been  my  particular  care  to  go  back  to 
the  fources,  and  to  exprefs  the  beginnings  of  law,  government, 
and  manners ;  and  I  have  been  folicitous  to  open  up,  with  a 
due  advantage,  the  original  ideas,  which  I  have  ventured  to 
ftrike  out,  and  which,  perchance,  may  attrad  the  notice  of  the 
ingenious  and  the  learned.  Yet,  when  I  confider  what  many 
great  men  have  written  before  me  concerning  human  affairs,  I 
know  not,  whether  it  ought  to  flatter  my  pride,  or  to  fill  me 
with  fhame,  that  I,  too,  have  yielded  to  my  refledtions  and  my 
fentiments ;  and,  though  in  the  obfcurity  of  a  private  ftation, 
and  in  the  fervour  of  youth,  have  prefented  to  my  fellow-citi- 
zens this  afpiring  fruit  of  my  ftudics  and  ambition. 
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Article  I.  Chart  a  Dotis  quam  Folradus  conjlituit  Hekgrinae 
SponJ'ae  Juae. 

IN  Dei  nomine.  DulciffitT>a  fponfa  mea  Helegrina.  Ego 
enim  Folradus  filius  quondam  Eriperti  ex  genere  Franco- 
rum,  et  modo  habitator  fum  in  pago  Pinnenfi.  Dum  non  eft 
incognitum  qualiter  per  voluntatem  Dei  vel  parentum  quondam 
tuorum  te  defponfavi  et  carn^li  conjugio  fociari  dilpono,  prop- 
terea  dono  tibi  He.  fponfa  mea  in  honore  pulchritudinis  tuae  in 
die  nuptiali  doiem  dignam  atque  aptam,  hoc  eft,  manfos  meos 
infra  vicum  Pinneniem,  qui  mihi  pertinet  et  ex  comparatione  e- 
venit  et  data  mea  pecunia  comparavi.  Trado  tibi  ipfos  manfos 
cum  omni  integritate  iua  et  domum  dignam  ad  commanendum 
exquifitam  cafam  unam  conftratam,  cum  omnibus  utenfilibus  et 
vais,  cum  omnibus  adjacentiis  ad  ipfos  manlos  afpicientibus  vel 
pertincntibus,  cum  terns  et  vineis,  pomis,  cum  omnibus  quae 

F  f  f  fuper 
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fuper  fe  habentur  vel  ad  ipfam  curtem  de  Vico  pertinent,  et 
quae  habere  vifus  fum,  vel  inantea  Deo  adjuvante  ibidem  para- 
re  vel  conquirere  potuero,  in  integrum  ifla  omnia  fuperius  com- 
prehenla,  fi  nos  Deus  carnali  conjugio  ioclari  voluerit,  in  die 
nuptiali  tibi  dono,  trado,  atque  tranfcribo  ad  poflidendum,  ut 
quicquid  exinde  facere  voluens,liberametfirmiflimam  in  omnibus 
habeas  poteftatem.  Si  quis  vero,  quod  futurum  efle  non  credo, 
fuerit  inpoftmodum  ego  aut  aliquis  de  heredibus  meis,  feu  quae- 
libet  ulla  oppofita  perfona  contra  banc  cartulam  libellum  dotis 
venire  tentavertit,  aut  earn  frangere  voluerit,  primitus  iram  Del 
incurrat,  et  infuper  una  cum  focio  fifco  aurum  libram  unam, 
argentum  pondera  duo  muldam  componat,  et  quod  repetit  non 
vendicet,  fed  haec  cartula  libellum  dotis  omni  tempore  firma  et 
flabilis  permaneat,  cum  ftipulatione  fubnixa.  Unde  pro  ftabili- 
tate  veflra  Audoaldum  Nntarium  fcribere  rogavimus.  Adum 
in  Vico  anno  regni  et  imperii  Comini  Ludovici  xxx.  et  primo 
anno  Supponis  Comitis,  die  viiii.  menfis  Junii,  Indidione  v.  Sig- 
num  Folradi,  qui  hunc  libellum  dotis  fieri  rogavit.  Lioto,  Ma- 
jolfus,  Aloini,  tefles.  An.  827.  Ex.  Chartulario  Monajlerii  Cd- 
Jhurienfis^  op,  Baluz,  Capit.  Reg.  Franc,  vol.  2.  p.  1427. 

Art. 
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Art.  II.  A  reciprocal  Grant.  Roger  Pit  and  his  Wife  grant  and 
releaje  to  the  Priour  of  Brommore  a  Tenement  held  in  Dower  ; 
and  the  Priour  grants  a  yearly  Rent  for  the  Life  of  the  I'l'ife. 

SCIANT  praefentes  et  futurl,  quod  haec  efl  carta  Cyrogra- 
phata,  anno  ab  Incarnacione  Domini  MiUefiino  CCXLIIII  fadla, 
inter  Dominum  S.  Priorem  et  Conventum  de  Brummore  ex  una 
parte,  et  Rogerum  de  la  Putte  et  Editham  uxore  n  fuam  ex  al-- 
tera.  Scilicet,  quod  praedidus  Rogerus  et  Editha  uxor  fua,  tra- 
diderunt,  et  conceflcrunt,  et  quietum  clamaverunt,  ad  vitani  ip- 
forum,  totum  tenementu'n  quod  diitae  Editbae  evenit  in  dotcrn, 
de  Hiigone  Fichet,  in  villa  de  Brummore,  cum  omnibus  perti- 
nenciis.  lit  di£li  Prior  et  Conventus  tenentur  reddere,  fingulis 
annis,  ad  feflum  -S  Aiichaelis,  tres  fol.  et  VI  denar,  diiftis  Ro- 
gero  et  Edithae  uxori  fuae,  quamdiu  ipfa  vixerit.  Si  vero,  quod 
abfit,  praedi<^ti  Prior  et  Conventus  diduni  redditum,  fcilicet  III 
fol.  et  VI  den.  praenotato  termino  non  f  ilverint  praeilidis  R  et 
E  uxori  luae,  licebit  tenementum  fuum  dillringere,  donee  fueric 
eis  fatistattum.  1  euentur  etiam  acquietare  didum  Rogerum  et 
E  uxorem  luam,  de  omnibus  fedlis  tam  comitatus  quam  Hun- 
dredi,  et  omnium  aliarum'  Curiarum,  ct  de  omnibus  taillagiis 
tam  Regalibus  quam  aliis,  dido  tcnemento  fpedantibus.  Hanc 
Convencionem  fidcllter  et  fme  dolo  tenendam,  ex  utraque 
parte  affidaverunt.  Kt  ad  majorem  fccuritatem  faciendam,  alter- 
no  Icripto  iigilla  fua  appofuerunt.     Hiis  teltibus,  Ric.  de  Burle,. 

F-  t  1:  2.  Johanne 
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Johanne  Baldcunn,  'jol\:::ne  de  Brummore^  Rocelino  de  Burky 
JJugone  de  Lapolott  Ph'ilippo  le  Champiun  ;  et  multis  alliis,  Ap. 
Madox,  Formulare  Anglicamwi,  p.  84. 


Art.  III.  A  Releafe  of  a  yearly  Rent  in  Dower. 

OMNIBUS  ChrlRl  fidelibus  ad  quos  praefens  fcriptum  perve- 
nerit,  Nicholaa  quae  fui  uxor  Willehni  de  Nafford  in  Bereford 
falutem  in  Domino.  Noveritis  me  in  pura  et  legitima  viduae- 
tate  mea,  relaxafle  et  omnino  pro  me  et  haeredibus  meis  vel  af- 
fignatis  quietuni  clamaffe  Domino  '^ulconi  de  Lucy  Militi,  et 
haeredibus  fuis  vel  affignatis,  totum  Jus  et  claraeum  quod  ha- 
bui  vel  aliquo  modo  habere  potui,  in  tribus  folidatis  redditus 
quos  ab  eodem  Domino  Fulcone  recipere  folebam  nomine  Dotis 
meae  per  annum,  ad  feftum  Sandti  Michaelisy  de  tene.nento  quod 
Johannes  de  MerehuU  tenuit  in  Berefot  d ;  Ita  quod  nee  ego  nee 
haeredes  mei  vel  affignati,  nee  aliquis  nomine  meo,  aliquid  ju- 
ris vel  clamii  a  praefato  Domino  Fulcone  et  haeredibus  fuis  vel 
affignatis,  occafione  didorum  trium  folidorum  redditus,  decaete- 
ro  exi'cre  vel  vendicare  poterimus.  In  ciijiis  rei  teftimonium, 
praelenti  fcripto  Sigillum  meum  appofui.  Datum  Bere/ordiae 
die  Lunae  in  Craflino  S.  Mariae  Magdelenac,  Anno  regni  Regis 
Edivardi  decimo  none.     Ap.  Formulare  Anglica?mm,  p.  381. 

Noll. 
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No.     11.        P.    239. 

Art.  I.  A  Feoffment  in  Frankmarriage  of  Land,  a  Capital  Man- 
fion,  ^c.  made  to  a  Man  ivith  the  Daughter  of  the  Feoffer. 

SCIANT  omnes  tarn  praefentes  quam  futuri,  quod  ego  Pe- 
trus  de  Poketorp  dedi  et  conceffi,  et  hac  mea  praefenti  car- 
ta confirmavi,  Herveio  filio  Willelmi  filii  fole-,  in  Maritagio  cum 
Matilda  filia  mea,  duas  bovatas  terrae  in  Snape<,  cum  pertinen- 
ciis  ;  illas  fcilicet  quae  funt  remociores  a  Sole,  in  dimidia  caru- 
cata  terrae  quam  Robertus  filius  Radulfi  michi  dedit  pro  Huma- 
gio  et  Servicio  meo  ;  Et  capitalem  Manfuram  meam  in  eadena 
villa  ;  Et  gardinum  meum  ultra  aquam  ;  et  pratum  meum  apud 
Sutham  Kelde  ;  Et  praeterea  apud  Joks  Croft  tres  acras  terrae  et 
dimidiam  ;  Illi  et  haeredibus  qui  de  praedida  filia  mea  exibunt  : 
Tenendum  de  me  et  de  haeredibus  meis  in  feudo  et  haereditate, 
libere,  et  quiete  :  Faciendo  forinfecum  fervicium,  quantum  per- 
tinet  duabus  bovatis  terrae  in  feudo  quo  duodecim  carucatae  ter- 
rae faciunt  feudum  unius  Militis.  Et  ex  incremento  dedi  ei 
fervicium  duarum  bovatarum  terrae  in  Torneton  Watloiu,  quas 
Herveius  de  Norfolke  de  me  tenuit,  et  quas  Tomas  de  Torneton 
et  Beatncia  Sponia  iua  michi  pro  Humagio  et  Servicio  meo  de- 
derunt.  Hiis  teftibus  (viz.  Seven  Perfons)  et  multis  aliis.  Ap. 
For  miliar  e  Anglic  anum-,  p.  79. 

Art. 
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Art.  II.  A  Feoffment y  or  Gift  of  Land  in  Frankmarriage   ivith 
the  Sifter  of  the  Donor. 

SCIANT  tarn  praefentes  quam  futuri,  quod  ego  Ricardus  Ta- 
kelde  Burnham,  cum  affenfu  Mir uldae  uxoris  meae,  etGalfridi  mei 
filil  et  haeredis  mei,  dedi  et  conceffi,  et  praefenti  carta  mea  confir- 
mavi,  Galfrido  fllio  Johannis  de  Haxai,  cum  Alicia  Ibrore  mea, 
in  libero  maritagio,  totam  terram  quam  habui  arabilem  et  in 
prate  in  Blefpit  j  illi  fcilicet  et  haeredibus  fuis,  tenendam  de  me 
et  haeredibus  meis,  libere,  folide,  et  quiete :  Reddendo  inde  an- 
nuatim  mihi  et  haeredibus  meis,  pro  omni  fervicio  et  exadione 
faeculari  ad  nos  pertinente,  iiij°'  denarios  ad  duos  terminos,  fci- 
licet duos  denar.  ad  feftum  Omnium  San^orum,  et  duos  denar. 
ad  Purificacionem  beatae  Mariae.  Et  ego  et  haeredes  mei,  prae- 
didam  terram  illi  et  haeredibus  fuis,  pro  praedido  frrvicio,  con- 
tra omnes  homines  warantizabimus  in  pcrpetuum.  Hiis  teftibus, 
Roberto  I'ukel  de  Burnhcim,  GalJriJo  de  Burnbam,  Roberto  de 
Btiriiham.,  Roberto  Norrais,  Gregorio  ad  Aulam,  Sumjone  de  Lan- 
deksy  Elid  Capellauo  ;  et  muliis  aliiS.  Ap.  Fotmulare  Angli" 
eanu/u,  p.  Si, 

No.  III. 
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No.  III.     P.   254. 


Art.  I.   A  Grant  of  Privilege  and  ProteBion  from  King  Ed- 
ivard  to  the  Abbey  of  Bury  St.  Edmund. 

EADWEARDUS  Rex  falutem  mitto  meis  Epifcopis  et  meis 
Comitibus,  et  omnibus  Theinis  meis  qui  funt  in  Sciris 
ubi  San£tus  Eadmundus  habet  Terras,  benevole.  Et  vobis  fig- 
nifico,  quod  volo  ut  Leofjlannus  Abbas  et  omnes  Fratres  in  Ead- 
mundi  burgo  Saca  et  Socna  fua  libere  potiantur  de  omnibus  fuis 
propriis  hominibus,  tarn  intra  Burgum  quam  extra,  Et  nolo 
pati  ut  quilquam  eis  uUam  injuriam  inferat.  Ap.  Form.  Anglic. 
p.  290. 


Art.  II.  A  Mandate  of  Prote^ion  from  King  Henry  the  Second 
for  the  Abbey  of  Bat  tell. 

H.  DEI  gratia  Rex  Angliae,  et  Dux  Normanniae  et  Aquita- 
niae,  et  Conies  Andegaviae^  Jufticiariis,  Vicecomitibus,  et  omni- 
bus Miniftris  fuis  Angliae,  in  quorum  baillivis  Abbas  et  Mona- 
chi  de  Bella  habent  terras,  falutem.  Praecipio  vobis,  quod  cu- 
ftodiatis  et  manuteneatis  et  protegatis  Abbatiam  de  Bello  et  Mo- 

nachos 
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nachos  ibidem  Deo  fervientes,  et  terras  et  omnes  res  et  pofleffio- 
nes  fuas,  ficut  meas  proprios  ;  nequis  eis  Injuriam  facial  vel  con- 
tumeliam  ;  Et  non  vexetis  eos,  nee  injuriam  aliquam  eis  faciatis 
nee  fieri  permittatis,  exigendo  ab  eis  confuetudines  vel  fervitia 
quae  Cartae  meae  et  AnteceflTorum  meorum  teftantur  quod  fa- 
cere  non  debent ;  Et  fiquis  eis  injuriam  intulerit,  contra  liberta- 
tes  et  confuetudines  quas  Cartae  fuae  teftantur  quod  habere  de- 
bent,  earn  ipfis  fine  dilatione  emendari  faciatis.  Tefte  Ricardo 
Epifcopo  Wintonienji  apud  Lutegarejloall.  Ap.  Form.  Anglic, 
p.  296. 


Art.  III.    Fines  made  to  Kings,  that  they  would  remit  their 
Rejentments  and  Indignation, 

OSBERTUS  de  Lerec.  debet  cc  mareas  argenti,  ut  Rex  par- 
donaret  ei  et  Ofberto  Clerico  fijo  malivolentiam  fuam.  Mag. 
Rot.  5.  Steph. 

Tomas  Clerlcus  de  Camera  debet  ij  palefridos  pro  Roberto 
Capellano,  ut  Rex  perdonaret  eidem  Roberto,  malivolentiam  fu- 
am, quia  coraedit  cum  praedido  Toma  apud  Corf,  Mag.  Rot. 
6.  Job. 

Galfridus  de  Infiila  debet  quater  xxxv  mareas,  ut  Rex  remit- 
tal  inuignationeai.     Ex.  Mcmor.    '^i.  Henr.  2>.  Rot.  \o.     Will- 

elmus 
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elmus  de  Ros  debet   c  marcas,  ut  Rex  remittat  indlgnationem. 
lb.  Rot.  II.  Madox^  Htji.of  the  Exchequer^  voL  i.  p.  47^—476. 

Art.  IV.    Fines  for  Favour,  and  Frote^mi. 

GILEBERTUS  fillusFergafi  debet  Dccccetxixl.  et  ixs. 
pro  habenda  benevolentia  Regis.     Mag.  Rot.  26.  H.  2.  Rot.  4. 

Radulfus  Murdac  debet  l  1.  and  vij  s.  and  viij  d.  pro  habendo 
amore  regis  Ricardi.     Mag.  Rot.  11.  J.  Rot.  14. 

Decanus  et  capitulum  Londoniae  debent  ij  palefridos,  pro  pro- 
tedlione,  nee  vexentur  contra  libertates  cartarum  fuarum.  Alag. 
Rot.  2.    J.  Rot.  1 1.     Bi/l.  oj  Excheq.  ch.  1 3. 

G  g  g'  No. 
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No.  IV.     P.  262. 


Jn  Accord  or  Truce  betiveen  the  Earl  MarP^alU  and  the  Earl  cf 
GlouceJIer,  and  their  Men,  under  Reciprocal  Oath. 

CI  ANT  hoc  fcriptum  vifuri,  quod  cum  die  Dominica 
proxima  ante  Cathedram  Sandi  Petri,  Inter  Dominum  R, 
de  Clifford  ex  parte  Comitis  Marefcalli,  Et  Dominum  Ricardum 
Bajfct  et  Martinum  Hojliarium.,  ex  parte  Comitis  Glocejlriae.,  fu- 
per  quibufdam  excefiibus  tradatus  haberetur ;  Tandem  inter 
COS  fic  convenit.  Videlicet  quod  Homines  dicftorum  Comi- 
tum,  fidelem  et  firmam  Treugam  ex  utraque  parte,  a  didta  die 
Dominica  ufque  in  fexdecim  dies  proximo  feqaentes  Inviolabiliter 
obfervabunt.  Et  Dominus  R.  de  Clyfford,  die  Ltinae  proximo 
poft  didlum  Feftum,  ad  Comitem  Glocejlriae  apud  Cirenccjlriam 
accedet,  ad  formandam  pacem  inter  praedidos  Comites.  Et  fr 
alter  eorum  tunc  venire  nequiverit,  hoc  alteri  parti  die  Veneris 
proximo  praecedente  vel  die  Sabbati,  fcilicet  Comiti  Glocejlriae 
apud  Fayrefordt  vel  Domino  Rogero  de  Clyfford  apud  Suttun]ux~ 
ta  BannebTiria7n  denuncietur.  Ad  hoc  fi  Morgan  filius  Hoel  dic- 
tam  Tregam  pro  fe  et  Ilominibus  fuis  tenere  voluerit,  recipiatur 
in  ipfam ;  Qiiod  fi  noluerit,  tunc  durantibus  Treugis  habitabit 
in  montanis,  nee  in  aliquod  Callrum  vel  Burgum  ipfe  vel  lui  in- 
terim 
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tcrim  admittentur.  Haec  autem  firmiter,  et  abfque  dolo,  et  om- 
ni  cavillatione,  Dominus  R.  de  Clyfford  et  W.  de  Lucy  ex  parte 
Comitis  Marfcalli^  et  Dominus  R,  Bafjet  et  M  Hojliarius  pro 
Comite  Gloucejlriac,  affidaverunt.  In  hujus  autem  rei  teftimo- 
nium,  praefens  fcriptum  in  modum  CirografE  eft  compofitum  ; 
Cujus  una  pars,  Sigillis  didli  R.  de  Clyfford  et  W.  de  Lucy  fm- 
gnata,  didis  R.  Bajjet  et  M.  eft  commifla,  Reliqua  vero  parte, 
fingnis  diai  R.  Baffet  et  Af.  fingnata,  penes  R.  de  Clyfford  xt- 
manente.     Ap.  Form,  Anglic,  p.  84. 


G  g  g  2  Art. 
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No.    V.       P.    282. 

Art.  I.  An  InjuiiBion  not  to  torney  by  Henry  III. 

RE  X  Comitibus,  Baronibus,  Militibus,  et  omnibus  aliis, 
ad  innantem  diem  Jovis  in  vigilia  Beati  Martini,  feu  aliis 
diebus  apud  Warrewicum,  ad  torneandum  ibidem  conventuris, 
faliitem.  Mandamus  vobis,  in  fide,  homagio  et  diledione,  qui- 
bus  nobis  tenemini,  firmiter  injungentcs,  et  fub  poena  amiffionis 
terrarum  et  tenementorum  et  omnium  bonorum  vellroium,  quae 
in  regno  noftro  habetis,  diftride  inhibentes,  ne  ibi  vel  alibi  in 
eodem  regno  noftro  torneare,  juftas  facere,  aventuras  quaerere, 
feu  alio  modo  ad  arma  ire,  praefumatis,  fine  Licentia  noftia  fpe- 
ciali.  Scituri,  quod  fi  fecus  egeritis,  nos  terras,  tenementa  et 
omnia  bona  veftra  in  manura  noftram  capiemus,  et  ea  retinebi- 
mus  tanquam  nobis  forisfadta.  In  cujus,  &c.  T.  Rege  apiid 
Weftmon.  iiii  die  Novembris.  Pat.  57.  Hen.  3.  ?;/.  i.  Apud 
MadoXi  Baronia  Anglica,  p.  283. 

Art. 
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Art.  II.  A  Prohibition  ofTorneaments  by  Edzuard  III. 

REX  Vicecomiti  Llncolniae  falutem.  Praecipimus  ti'ii,  firmi- 
ter  injungentes,  quod  ftatim  vifis  praefentibus,  per  totam  balli- 
vam  tuam,  in  Civitatibus,  Burgis,  et  locis  aliis  q'libus  melius  vi- 
deris  expedire,  publice  proclamari,  et  diftritte  ex  parte  noftra  fa- 
cias inhiberi,  nequi  fub  forisfadura  vitae  et  membrorum,  terra- 
rum  et  tenementorum,  bonorum  et  catallorum  fuorum,  ac  omni- 
um illorum  quae  nobis  forisfacere  poterunt,  torneamenta,  jul^as 
aut  burdeicias  tacere,  feu  aliter  iritra  ballivam  tuam  ad  arma  ire 
praefumant,  (et  le  praeparent  quanto  potentius  poterunt,  ad  pro- 
ficifcendum  nobifcum  in  obiequiuin  noftrum  ad  partes  Scociae, 
ad  rebellioneui  et  nequiciam  quorundam  Scotorum  rebellium  et 
proditorum  noftrorum,  jam  contra  nos  prodicionaliter  infurgen- 
cium,  viriliter,  cum  Deo  et  ipforuu)  adjutorio,  reprimeadam  ; 
Ita  quod  omnes  homines  ad  arma  de  balliva  tua,  quilibet  videli- 
cet juxta  exigenciam  Status' fui,  fint  ad  no?  cum  equis  et  armis 
apud  Karliolum,  in  quindena  Nativitatis  Sandi  Johanriis  Bap- 
tiftae  proximo  futura  ad  ultimum,  ad  apponendum  una  nobif- 
cum, et  cum  confiDiilibus  fidelibus  noftris,  quoy  tunc  nobifcum 
ibidem  adeffe  contigerit,  fuper  negociis  ftatum  terrae  n  ftrae  Sco- 
ciae tangentihus,  prout  nobis  AltifTirrais  duxerit  inl'pirandum 
confilium  et  juvarnen.  Praecipimus  eciam  tibi,  quod  fi  qui  vel 
vel  quis  torneamenta,  juftas,  aut  burdeicias,  contra  banc  inhibi- 

tionem 
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tionem  noftram,  Infra  ballivam  tuam  facere,  feu  aliter  ad  arma 
ire  praefumant  vel  praefuniat,  tunc  corpora  ipforum  vel  ipfius, 
quos  vel  quern  delinquentes  vel  delinquenteni  inveneris  in  hac 
parte,  fine  dilatione  capias,  et  in  prifona  noftra  falvo  cuftodias, 
donee  aliud  inde  praeceperimus.  Et  nos  de  hiis  quae  facienda 
duxeris  in  praemiffis,  in  craftino  Sandae  Trinitatis  proximo  futu- 
ro  reddas  diftinde  et  aperte  certiores,  hoc  breve  nobis  remittcn- 
tes.     T.  Rege  apud  Wolvefeye  vi  die  Aprilis. 

Eodem  modo  mandatum  eft  fingulis  Vicecomitibus  Angliae. 
ClauJ.  34.  Ediv.  3.  m.  16.  dorfo,    Ap.  Baron.  Anglic,  p,  289. 


No. 
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No.  VI.     p.  298. 


The  Order  and  Manner  of  creating  Knights  of  the  Bath  in  the 
Time  of  Peace-,  according  to  the  Cujtom  of  England  *. 

I.  ^"^  y  H  E  N  an  efquire  comes  to  court,  to  receive  the  or- 
^  yj  der  of  knighthood,  in  the  time  of  peace,  according 
to  the  cuftom  of  England,  he  fhall  be  honourably  received  by 
the  officers  of  the  court  ;  Sc.  the  fteward  or  the  chamberlain,  if 
they  be  prefent,  but  otherwife  by  the  marlialls  and  ufliers. 
Then  there  fhall  be  provided  two  efquires  of  honour,  grave,  and 
well  feen  in  courtfhip  and  nurture,  as  alfo  in  the  feats  of  chi- 

valrie, 

•  This  narratiTe  is  a  tranflatlon  of  an  old  tradt  in  French,  which  was  firfi: 
publiflied  by  Edward  Byflie,  Lfq;  in  his  learned  notes  to  Upton  de  Studio 
Militari,  p  21 — 24.  Sir  William  Dugdale  took  the  trouble  to  turn  it  into 
Englifh,  in  his  antiquities  of  Warwicklliire,  vol.  2.  p.  708. — 710.  Both  in 
Bylhe  and  in  Dugdale  this  narrative  is  illuftrated  by  figures,  delineated  from 
a  bock  in  which  they  were  drawn  in  colours,  in  the  time  of  Edward  IV.  Pere 
Daniel  holds  it  as  expreflive  of  the  ceremonies  ufcd  in  France  j  and,  it  is  to 
be  thoujjht,  that  they  were  univerfal  over  Europe.  The  original  French,  of 
which  the  naivete  of  the  flyle  has  been  obferred,  is  to  be  found  both  in  Upton 
and  p.  Daniel.  Of  the  ceremonies,  the  fantaflicknefs  and  levity  are  not  more 
remarkable,  than  the  important  ferioufnefs  with  which  they  were  perfornved. 
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valrie,  and  they  fhali  be  cfquires,  and  governours  in  all  things 
lelaiing-  to  him,  which  fliall  take  the  order  aforefaid. 

2.  And  if  the  efquire  do  come  before  dinner,  he  fhall  carry 
up  one  dilli  of  the  hrft  courfe  to  the  king's  table. 

3.  And  after  this  the  efquire's  governours  fhall  condudl  the 
efquire,  that  is  to  receive  the  order,  into  his  chamber,  without 
any  more  beitig  feen  that  day. 

4.  And  in  the  evening  the  efquire's  governours  fhall  fend  for 
the  barboLir,  and  they  fhall  make  ready  a  bath,  hanfomely  hung 
with  linen,  both  within  and  without  the  veflel,  taking  care  that 
it  be  covered  with  tapiftrie  and  blankets,  in  refpe£t  of  the  cold- 
nefs  of  the  night.  And  then  fhall  the  efquire  be  fhaven,  and  his 
hair  cut  round.  After  which  the  efquire's  governours  fhall  go 
to  the  kmg,  and  fay,  Sir,  it  is  tioiv  in  the  evening,  and  the  e- 
fquire  is  Jilted  for  the  bath  tuhcn  you  pleaje  :  W  hereupon  the 
king  fhall  command  his  chamberlain  that  he  fhall  take  along 
with  him  unto  the  efquire's  chamber,  the  moft  gentle  and  grave 
knights  that  are  prefent,  to  inform,  counfel,  and  inftru£t  him 
touching  the  order,  and  feats  of  chivalrie  :  And,  in  like  manner, 
that  the  other  efquires  of  the  houfehold,  with  the  minftrells,  fliall 
proceed  before  the  knights,  finging,  dancing,  and  fporting,  even 
to  the  chamber  door  of  the  faid  ekjuirc. 
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5.  And  when  the  efqulre's  governours  fhall  hear  the  noife  of 
the  minftrells,  they  fhall  undrefs  the  faid  efquire,  and  put  him 
naked  into  the  bath  :  But,  at  the  entrance  into  the  chamber,  the 
efquire's  governours  fhall  caufe   the   muilc   to   ceafe,  and  ihe  e- 
fquires  alio  for  a  while.    And  this  being  done,  the  grave  kni^'hts 
fliall  enter  into  the  chamber  without  making  any  noife,  and,  do- 
ing reverence  to  each  other,  fhall   confider  which   of  themfelves 
it  fliall  be  that  is  to  inftruCl  the  efquire  in  the  order  and  courfe 
of  the  bath.     And  when  they  are  agreed,  then  fhall  the  chief  of 
them  go  to  the  bath,  and,  kneeling  down  before   it,  fay,  v/ith  a 
foft  voice  :   Sir  !   be  this  bath  of  great  honour  to  you  ;  and  then 
he  fhall  declare  unto  him  the  feats  of  the  order,  as  far  as  he  can, 
putting  part  of  the  water  of  the  bath   upon  the  fhoulder  of  the 
efquire ;  and  having  fo  done,  take  his  leave.     And  the  efquire's 
governours  fhall  attend  at  the  fides  of  the  bath,  and  fo  likewife 
the  other  knights,  the  one  after  the  other,  till  all  be  done. 

6.  Then  fhall  thefe  knights  go  out  of  the  chamber  for  a 
Vi'hile;  and  the  efquire's  governours  fliall  take  the  efquire  out  of 
the  bath,  and  help  him  to  his  bed,  there  to  continue  till  his  bo- 
dy be  dry;  which  bed  fhall  be  plain  and  without  curtains.  And 
as  foon  as  he  is  dry,  they  fhall  help  him  out  of  bed,  they  fhall 
cloath  him  very  warm,  in  refped  of  the  cold  of  the  night;  and 
over  his  inner  garments  fhall  put  on  a  rnbc  of  ruffet,  with  long 
fleives,  having  a  hood  thereto,  like  unto  that  of  an  hermite.  And 
the  elquire  being  out  of  the  bath,  the   harbour  fhall  take  away 
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the  bath,  with  whatfoever  appertaineth  thereto,  both  within  and 
without,  for  his  fee  ;  and  hkewife  for  the  coller  (about  his  neck) 
be  he  earl,  baron,  baneret,  or  batcheler,  according  to  the  cuftora 
of  the  court. 


7.  And  then  fliall  the  efquire's  governours  open  the  dore  of 
the  chamber,  and  fliall  caufe  the  antient  and  grave  knights  to 
enter,  to  condudt  the  efquire  to  the  chapell :  And  when  they  are 
come  in,  the  efquires,  fporting  and  dancing,  fliall  go  before  the 
efquire,  with  the  minflrells,  making  melodic  to  the  chapell. 

8.  And  being  entered  the  chapell,  there  fhall  be  wine  and 
fpices  ready  to  give  to  the  knights  and  efquires.  And  then  the 
efquire's  governours  fliall  bring  the  faid  knights  before  the  efquire 
to  take  their  leave  of  him  ;  and  he  fliall  give  them  thanks  all  to- 
gether, for  the  pains,  favour,  and  courtefie  which  they  have 
done  him  ;  and  this  being  performed,  they  fliall  depart  out  of 
the  chapell. 

g.  Then  fliall  the  efquire's  governours  flint  the  dore  of  the 
chapell,  none  flaying  therein  except  themfelves,  the  prieftj  the 
chandler,  and  the  watch.  And,  in  this  manner  fliall  the  efquire 
flay  in  the  chapell  all  night,  till  it  be  day,  beftowing  hinifelt  in 
orifons  and  prayers,  beleeching  Almighty  God,  and  his  bleffed 
mother,  that,  ^  f  their  good  grace,  they  will  give  him  ability  to 
receive  this  high  temporal  dignitie,  to  the  honour,   praife,  and 

fervice 
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fervlce  of  them ;  as  alfo  of  holy  church,  and  the  order  of  knight- 
hood. And,  at  day  break,  one  ftiall  call  the  prieft  to  confefs 
him  of  all  his  fins,  and,  having  heard  mattines  and  mafs,  fhall 
afterwards  be  commended,  if  he  pleafe. 

10.  And  after  his  entrance  into  the  chapell,  there  {hall  be  a 
taper  burning  before  him  ;  and  fo  foon  as  mafs  is  begun,  one 
of  the  governours  fhall  hold  the  taper  untill  the  reading  of  the 
gofpell  ;  and  then  fhall  the  governour  deliver  it  into  his  hands, 
who  fhall  hold  it  himfelf,  till  the  gofpel  be  ended  ;  but  then  ihall 
receive  it  again  from  him,  and  fet  it  before  him,  there  to  ftand 
during  the  whole  time  of  mafs. 

1 1.  And  at  the  elevation  of  the  hofl:,  one  of  the  governours 
{liall  take  the  hood  from  the  efquire,  and  afterwards  deliver  it 
to  him  again,  untill  the  golpell  m  principio;  and  at  the  begin- 
ning thereof  the  governour  fhall  take  the  fame  hood  again,  and 
caufe  it  to  be  carried  away,  and  fhall  give  him  the  taper  again 
into  his  own  hands. 

12.  And  then,  having  a  peny,  or  more,  in  readinefs,  near  to 
the  candleftick,  at  the  words  n)erbum  caro  faHum  ejl,  the  efquire, 
kneeling,  Ihall  offer  the  taper  and  the  peny  ;  that  is  to  fay,  the 
taper  to  the  honour  of  God,  and  the  peny  to  the  honour  of  the 
perfon  that  makes  him  a  knight.  All  which  being  performed, 
the  efquire's  governours  Ihall  condudl  the  efquire  to  his  cham- 
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ber,  and  {hall  lay  him  again  in  bed  till  it  be  full  day  light.  And 
when  he  Ihall  be  thus  in  bed,  till  the  time  of  his  rifing,  he  fhall 
be  clofthed  with  a  covering  of  gold,  called  Singleton,  and  this 
fhall  be  lined  with  blew  Cardene.  And  when  the  governours 
flTall  fee  it  fit  time,  they  fhall  go  to  the  king,  and  fay  to  him; 
Sir,  ziheft  doth  it  pkafe  you  that  our  majler  Jh  all  rife  ?  Whereupon 
the  king  fhall  command  the  grave  knights,  efquires,  and  min- 
ffrclls,  to  go  to  the  chamber  of  the  faid  efquire  for  to  raife  him, 
and  to  attire  and  drefs  him,  and  to  bring  him  before  him  into 
the  hall.  But,  before  their  entrance,  and  the  noife  of  the  min- 
Ih-ells  heard,  the  efquire's  governours  fhall  provide  all  neceflaries 
ready  for  the  order,  to  deliver  to  the  knights,  for  to  attire  and 
drefs  the  efquire. 

And  when  the  knights  are  come  to  the  efquire's  chamber, 
they  fliall  enter  with  leave,  and  fay  to  him ;  Sir.,  Good-morronv 
to  you-,  it  is  time  to  get  up  and  make  yourfelf  ready  ;  and  there- 
upon they  fhall  take  him  by  the  arm  to  be  dreffed,  the  mod  an- 
tient  of  the  faid  knights  reaching  him  his  fliirt,  another  giving 
him  his  breeches,  the  third  his  doublet;  and  another  putting 
upon  him  a  kirtle  of  red  Tartarin,  two  other  fhall  raife  him  fron 
the  bed,  and  two  other  put  on  his  nether  (lockings,  with  foles 
of  leather  fowed  to  them  ;  two  other  fliall  lace  his  ileives,  and 
another  fliall  gird  him  with  a  girdle  of  wh  te  leather,  without 
any  buckles  thereon;  another  fhall  con. be  his  he.id ;  another 
fhall  put  on  hij>  coite  ;  another  fhall  give  huu  his  jnanik  of  filk 
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(over  the  bafes  or  klrtle  of  red  Tartarln)  tyed  with  a  lace  of  white 
filk,  with  a  pair  of  white  gloves  hai^ging  at  the  end  of  the  lace. 
And  the  chandler  fhall  rake  for  his  fees  all  the  garments,  with 
the  whole  array  and  neceffaries  wherewith  the  efqiiire  ihall  be 
apparelled  and  cloathed  on  the  day  that  he  comes  into  the  court 
to  receive  the  order  ;  as  alio  the  bed  wherein  he  firR  lay  after 
his  bathing,  together  with  the  fingleton  and  other  neceflaries  ; 
iu  confideration  of  which  fees,  the  lame  chandler  fhall  find,  at 
his  proper  coil,  the  faid  coife,  the  gloves,  the  girdle,  and  tne 
lace. 

I  3.  And  when  all  this  is  done,  the  grave  knights  fhall   get 
on  horfeback,  and  condud  the  efquire  to  the  hall,  the  minltrdls 
gomg  before  making  muiick:  But  the  horfe   naift   be  accoutred 
as  folio weth  :  1  he  iaddle  having  a  cover  of  black  leather,  the 
bow  of  the  fadale  being  ot  white  wood  quartered.    The  flirrup- 
leathers  black,  the  iVirrups  gilt;  the  paitrell  of  black  leather  gilt, 
with  a  crois  pate  gilt,   hanging  before  the   breaft  of  the  horfe, 
but  without  any  crooper  :    The  br.dle  black,  with  long  notched 
rains,  after  the  Spaniih   faihion,   and   a  crofs  pate  on  the  front. 
And'theremuftbe  provided  a  young  eiquue,   courteous,  who 
fhall  ride  before  the  efquire,  bareheaded,  and  carry  the  efquire's 
fword,  with  the  fpurs  hanging  at  the  handle  of  the  fword  ;  and 
the  fcabbard  of  the  fword  Ihall  be  of  white  leather,  and  the  girdle 
of  white  leather,  without  buckles.     And  the  youth  ihall   hold 
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the  fword  by  the  point,  and  after  this  manner  muft  they  ride 
to  the  king's  hall,  the  governours  being  ready  at  hand. 

14  And  the  grave  knights  {hall  condu£t  the  faid  efquire  ;  and 
fo  foon  as  they  come  before  the  hall  dore,  the  marfhalls  and 
huiihers  are  to  be  ready  to  meet  him,  and  defire  him  to  alight ; 
and  being  alighted,  the  marfhall  (hall  take  the  horfe  for  his  fee, 
or  elfe  c  s.  Thea  fliall  the  knights  conduO:  him  into  the  hall, 
up  to  the  high  table,  and  afterwards  up  to  the  end  of  the  fecond 
table,  until  the  king's  coming,  the  knights  ftanding  on  each  fide 
of-  him,  and  the  youth  holding  the  fword  upright  before  him, 
between  the  two  governours. 

15.  And  when  the  king  is  come  into  the  hall,  and  beholdeth 
the  elquire  ready  to  receive  this  high  order  and  temporal  digni- 
tie,  he  fhall  iiflte  for  the  fword  and  fpurs,  which  the  chamber- 
lain Ihall  take  from  the  youth,  and  (hew  to  the  king ;  and 
thereupon  the  king,  taking  the  right  fpur,  fhall  deliver  it  to  the 
moft  noble  and  gentile  perfon  there,  and  Ihall  fay  to  him,  Put 
this  upon  the  ejquirc^s  heel ;  and  he  kneeling  on  one  knee,  muft 
take  the  elquire  by  the  right  leg,  and,  putting  his  foot  on  his 
own  knee,  is  to  faften  the  fpur  upon  the  right  heel  ot  the  e- 
fquirc;  and  then  making  a  crols  upon  the  efquirc's  kaee,  Ihall 
kifs  him ;  which  being  done,  another  knight  muft  co  ne  and 
put  on  his  left  fpur  in  the  like  manner.  And  then  Ihall  the 
king,  of  his  great  favour,  take  the  fword  and  gird  the  elquire 
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therewith ;  whereupon  the  efquire  is  to  lift  up  his  arms,  hold- 
ing his  hands  together,  and  the  gloves  betwixt  his  thumbs  and 
fingers. 

16.  And  the  king,  putting  his  own  armes  about  the  efquire's 
neck,  fhall  fay,  Be  thou  a  good  knight.,  and  afterwards  kifs  him. 
Then  are  the  antient  knights  to  conduit  this  new  knight  to  the 
chapell,  with  much  mufick,  even  to  the  high  altar,  and  there 
he  (hall  kneel,  and,  putting  his  right  hand  upon  the  altar,  is  to 
promife  to  maintain  the  rights  of  the  holy  church,  during  his 
whole  life. 

17.  And  then  he  fhall  ungirt  himfelf  of  his  fword,  and,  with 
great  devotion  to  God  and  holy  church,  offer  it  there ;  praying 
unto  God  and  all  his  faints,  that  he  may  keep  that  order,  which 
he  hath  fo  taken,  even  to  the  end  :  All  which  being  accomplifh- 
ed,  he  is  to  take  a  draught  of  wine. 

1 8.  And,  at  his  going  out  of  the  chapell,  the  king's  mafler- 
cook  being  ready  to  take  off  his  Ipurs,  for  his  own  tee,  fhall  fay, 
J  the  kifig*s  majler-  cook  am  come  to  receive  your  fpurs  for  my  fee ; 
and  if  you  do  any  thing  contrary  to  the  order  of  knighthood,, 
{pjuhich  God  Jot  bid  J,  If  hall  hack  your  f^urs  from  your  heels  ^ 

19,  After  this  the  knights  muft  condu<3:  him  again  into  the 
hall,  where   he  fhali  lit  the  tiril:  at  the  kui^^ht's  lable,  and  the 
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knights  about  him,  himfelf  to  be  ferved  as  the  others  are; 
but  he  inuft  neither  cut  uor  drink  at  the  table,  nor  fpit,  nor 
look  about  hina,  upwards  or  downwards,  more  than  a  bride. 
And  this  being  done,  one  of  his  governours  having  a  handker- 
chief in  his  hand,  Ihall  hold  it  before  his  face  when  he  is  to 
fpit.  And  when  the  king  is  rifen  from  the  table,  and  gone  in- 
to his  chamber,  then  fhall  the  new  knight  be  conduded,  with  great 
ftore  of  knights,  and  minflrells  proceeding  before  him,  into  his 
own  charr>ber  ;  and  at  his  entrance,  the  knights  and  minftrells 
fhall  take  leave  of  him,  and  go  to  dinner. 

20.  And  the  knights  being  thus  gone,  the  chamber  dore  fhall 
be  faflened,  and  the  new  knight  difrobed  of  his  attire,  which  is 
to  be  given  to  the  kings  of  armes,  in  cafe  they  be  there  prefent; 
and  if  not,  then  to  the  other  heralds,  if  they  be  there  ;  other- 
wile,  to  the  minftrells,  together  with  a  mark  of  filrer,  if  he  be 
a  knight  bacheler  ;  if  a  baron,  double  to  that ;  if  an  earl,  or  of 
a  fuperior  rank,  double  thereto.  And  the  rufl'et  night-cap  muft 
be  given  to  the  watch,  or  elfe  a  noble. 

Then  is  he  to  be  cloathed  again  with  a  blew  robe,  the  fleives 
whe'-eof  to  be  ftreight,  fhaped  after  the  fafhion  of  a  priefl's  ; 
and  upon  his  left  Ihoulder  to  have  a  lace  of  white  filk  hanging  : 
And  he  fhall  wear  that  lace  upon  all  his  garments,  from  that 
day  forwards,  untill  he  have  gained  fome  honour  and  renown 
by  arms,  and  is  regiftred  of  as  high  record  as  the  nobles,  knights, 
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efqu'ires,  and  heralds  of  arms  ;  and  be  renowned  for  fome  feats 
of  arms  as  aforelaid  ;  or,  that  fome  great  prince,  or  mofl:  noble 
ladie,  can  cut  that  lace  from  his  ihoulder,  faying.  Sir  .'  ive  have 
heard  fo  much  of  the  true  renoivn  concerning  your  honour^  ivhich 
you  have  done  in  divers  parts.,  to  the  great  fame  of  Chivalrie,  as 
to  yourfelfy  and  of  him  that  made  you  a  knight y  that  it  is  meet 
this  lace  be  taken  from  you. 

21.  After  dinner,  the  knights  of  honour  and  gentlemen, 
muft  come  to  the  knight,  and  conduct  him  into  the  prefence  of 
the  king,  the  efquire's  governours  going  before  him,  where  he 
is  to  fay.  Right  noble  and  reno'wned  Sir  !  I  do  in  all  that  1  can 
give  you  thanks  for  thefe  honours.,  curtefies,  and  bountie,  ivhich 
you  have  vouchfafed  to  me.  And  having  fo  faid,  (hall  take  his 
leave  of  the  king. 

22.  Then  are  the  efquire's  governours  to  take  leave  of  this 
their  mafter,  faying.  Sir !  ive  have.,  according  to  the  king^s  com- 
mand, and  as  ive  ivere  obliged,  done  ivhat  ive  can  ;  but  ij  through 
negligence  ive  have  in  aught  difpleafed  you,  or  by  any  thing  ive 
have  done  amifs  at  this  time,  ive  defire  pardon  of  you  for  it.  And., 
on  the  other  fide.  Sir,  as  right  is,  according  to  the  cufoms  of  the 
court,  and  antient  kingdoms,  ive  do  require  our  robes  and  fees, 
as   the   kitig^s  efquires,  companions  to  batchelors  and  other   lordst 

THE         END* 


CORRECTIONS. 

Page  163,  !ine  fixth  from  the  top,  for  was  read  were. 
Page  177,  line  fixth  from  the  top,  for  quern  re'.d  quam. 
Page  184,  line  third  from  the  bottom,  for  rupfa  read  rapta. 
Page  221,  line  fourth  from  the  top,  for  Mr  Lombard  read  Mr  Lambard. 
Page  2  jO,  Ime  fourth  from  the  top,  ior  Jlates  read  tribes. 
P.;ge  304,  line  feventh  from  the  botto.n,  for  vols  read  bois. 
Page  381,  line  lixth  from  the  top,  for  valuable  read  ujeful. 
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